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ADDENDUM: EVICTION DEFENSES 
AND THE COVID-19 EMERGENCY  

CARES ACT RENT MORATORIUM 

The Coronavirus Aid, Relief, and Economic Security (CARES) Act was passed by Congress and 
signed by the President on March 27, 2020. One of its provisions is an eviction moratorium for 
tenants in covered properties (section 4024). 

Filing an Unlawful Detainer: Under the CARES Act, if a tenant lives in a covered property, the 
landlord cannot file an unlawful detainer for unpaid rent until August 25, 2020. Before filing the 
U.D., the landlord must give the tenant a 30-day written notice, not the 5-day notice required by 
Virginia law. That 30-day notice cannot be given to the tenant earlier than July 25, 2020. 

30-Day Notices to Vacate: The CARES Act’s 30-day notice requirement does not, by its own 
language, apply only to filing U.D.s after March 26. The landlord “may not require the tenant to 
vacate” until 30 days after giving the tenant a notice, and may not give the tenant that notice 
until after the moratorium period expires (July 25, 2020). This means that even if a landlord 
filed a U.D. in February and received a judgment for possession in March, they may not require 
the tenant to vacate (by the sheriff’s execution of a writ of eviction, usually) until the expiration 
of a new 30-day notice given no earlier than July 25. 

The protections of the CARES Act do not apply to unlawful detainers filed before March 27. 
However, if the landlord wants to amend the U.D. with additional rent amounts due on or after 
March 27, arguably they must wait and follow the CARES Act requirements. 

See the attached CARES Act Coverage Evaluation worksheet for the questions you can ask a 
tenant to see if CARES Act’s eviction moratorium applies to them.  

 

 

SEC. 4024. TEMPORARY MORATORIUM ON EVICTION FILINGS. 

(a) DEFINITIONS .—In this section: 

(1) COVERED DWELLING.—The term “covered dwelling” means a dwelling that— 

(A) is occupied by a tenant— 

(i) pursuant to a residential lease; or 

(ii) without a lease or with a lease terminable under State law; and 

(B) is on or in a covered property. 

(2) COVERED PROPERTY.—The term “covered property” means any property that— 
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(A) participates in— 

(i) a covered housing program (as defined in section 41411(a) of the 
Violence Against Women Act of 1994 (34 U.S.C. 12491(a))); or 

(ii) the rural housing voucher program under section 542 of the Housing 
Act of 1949 (42 U.S.C. 1490r); or 

(B) has a— 

(i) Federally backed mortgage loan; or 

(ii) Federally backed multifamily mortgage loan. 

(3) DWELLING.—The term “dwelling”— 

(A) has the meaning given the term in section 802 of the Fair Housing Act (42 
U.S.C. 3602)1; and 

(B) includes houses and dwellings described in section 803(b) of such Act (42 
U.S.C. 3603(b))2. 

(4) FEDERALLY BACKED MORTGAGE LOAN.—The term “Federally backed mortgage 
loan” includes any loan (other than temporary financing such as a construction loan) 
that— 

(A) is secured by a first or subordinate lien on residential real property (including 
individual units of condominiums and cooperatives) designed principally for the 
occupancy of from 1 to 4 families, including any such secured loan, the proceeds 
of which are used to prepay or pay off an existing loan secured by the same 
property; and 

(B) is made in whole or in part, or insured, guaranteed, supplemented, or assisted 
in any way, by any officer or agency of the Federal Government or under or in 
connection with a housing or urban development program administered by the 
Secretary of Housing and Urban Development or a housing or related program 
administered by any other such officer or agency, or is purchased or securitized 
by the Federal Home Loan Mortgage Corporation or the Federal National 
Mortgage Association. 

(5) FEDERALLY BACKED MULTIFAMILY MORTGAGE LOAN.—The term “Federally 
backed multifamily mortgage loan” includes any loan (other than temporary financing 
such as a construction loan) that— 

(A) is secured by a first or subordinate lien on residential multifamily real 
property designed principally for the occupancy of 5 or more families, including 

 
1 “Dwelling” means any building, structure, or portion thereof which is occupied as, or designed or 
intended for occupancy as, a residence by one or more families, and any vacant land which is offered for 
sale or lease for the construction or location thereon of any such building, structure, or portion thereof. 
2 Includes “rooms or units in dwellings containing living quarters occupied or intended to be occupied by 
no more than four families living independently of each other, [even] if the owner actually maintains and 
occupies one of such living quarters as his residence.” 
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any such secured loan, the proceeds of which are used to prepay or pay off an 
existing loan secured by the same property; and 

(B) is made in whole or in part, or insured, guaranteed, supplemented, or assisted 
in any way, by any officer or agency of the Federal Government or under or in 
connection with a housing or urban development program administered by the 
Secretary of Housing and Urban Development or a housing or related program 
administered by any other such officer or agency, or is purchased or securitized 
by the Federal Home Loan Mortgage Corporation or the Federal National 
Mortgage Association. 

(b) MORATORIUM .—During the 120-day period beginning on the date of enactment of this 
Act, the lessor of a covered dwelling may not— 

(1) make, or cause to be made, any filing with the court of jurisdiction to initiate a legal 
action to recover possession of the covered dwelling from the tenant for nonpayment of 
rent or other fees or charges; or 

(2) charge fees, penalties, or other charges to the tenant related to such nonpayment of 
rent. 

(c) NOTICE .—The lessor of a covered dwelling unit— 

(1) may not require the tenant to vacate the covered dwelling unit before the date that is 
30 days after the date on which the lessor provides the tenant with a notice to vacate; 
and 

(2) may not issue a notice to vacate under paragraph (1) until after the expiration of the 
period described in subsection (b). 
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HB340 EMERGENCY PROVISIONS, 60-DAY CONTINUANCE 

In response to the COVID-19 emergency, Virginia enacted HB340 with provisions specific to the 
crisis. One of those provisions is, at the return date, the availability of a 60-day continuance for 
tenants who have lost income due to the emergency and are being sued in unlawful detainer for 
unpaid rent.  

The emergency provisions of HB340, including the availability of the 60-day continuance for 
unlawful detainers, expires 90 days after the end of a state of emergency declared by the 
Governor in response to COVID-19. At this point (September 2020), the state of emergency 
declared March 12, 2020, is extended indefinitely. 

See the attached HB340 Relief Evaluation worksheet for the questions you can ask a tenant 
to see if they can take advantage of the 60-day continuance.  

 

 

HB340 FROM 2020 RECONVENED SESSION. 

1  VIRGINIA ACTS OF ASSEMBLY –– CHAPTER 

2  An Act to amend the Code of Virginia by adding in Chapter 7 of Title 44 a section numbered 44-209, 
3  relating to emergency laws; civil relief; citizens of the Commonwealth furloughed or otherwise not 
4  receiving wages or payments due to closure of the federal government or declaration of emergency 
5  by the Governor. 
6  [H 340] 
7  Approved 

8   Be it enacted by the General Assembly of Virginia: 
9  1. That the Code of Virginia is amended by adding in Chapter 7 of Title 44 a section numbered 
10  44-209 as follows: 
11   § 44-209. Closure of United States government; civil relief for furloughed employees and 
12  contractors. 
13   A. As used in this section: 
14   "Closure of the United States government" means a closure of the United States federal government 
15  for a period of 14 consecutive days or longer as a result of a lapse of appropriation that leads to (i) 
16  the curtailment of federal agency activities and services, (ii) a shutdown of nonessential operations, (iii) 
17  nonessential workers being furloughed, and (iv) only essential employees in departments covering the 
18  safety of human life or protection of property being retained. 
19   "Written proof" means (i) a paystub issued by a federal government agency showing zero dollars in 
20  earnings for a pay period within the period of any closure of the United States government, (ii) a copy 
21  of a furlough notification letter or essential employee status letter indicating the employee's status as 
22  nonessential, or (iii) a letter from a company under contract with the United States government issued 
23  and signed by an officer or owner of the company or by the company's human resources director stating 
24  that the employee's not receiving payment from the contractor is directly attributable to a closure of the 
25  United States government. 
26   B. Notwithstanding any provision of law to the contrary, any tenant as defined in § 55.1-1200 who is 
27  a defendant in an unlawful detainer for nonpayment of rent pursuant to § 55.1-1245 for rent due after 
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28  the commencement of a closure of the United States government seeking a judgment for the payment of 
29  money or possession of the premises shall be granted a 60-day continuance of such unlawful detainer 
30  action from the initial court date if the tenant appears on such court date and provides written proof 
31  that he was furloughed or otherwise was or is not currently receiving wages or payments as a result of 
32  a closure of the United States government, and is (i) an employee of the United States government, (ii) 
33  an independent contractor for the United States government, or (iii) an employee of a company under 
34  contract with the United States government. The provisions of this subsection shall not apply if the 
35  landlord has filed a material noncompliance notice for a non-rent violation of the rental agreement or 
36  of the Code of Virginia. 
37   C. Notwithstanding any provision of law to the contrary, any homeowner who, after the 
38  commencement of a closure of the United States government, defaults on a note that is secured by a 
39  one-family to four-family residential property located in the Commonwealth and is subject to a 
40  foreclosure proceeding on any mortgage or to the execution of or sale under any deed of trust shall be 
41  granted a 30-day stay of such proceeding if the homeowner, within 90 days of such closure or 90 days 
42  following the end of a closure of the United States government, whichever is later, requests a stay and 
43  provides written proof to his lender that he was furloughed or otherwise was or is not currently 
44  receiving wages or payments as a result of a closure of the United States government, and is (i) an 
45  employee of the United States government, (ii) an independent contractor for the United States 
46  government, or (iii) an employee of a company under contract with the United States government. 
47   D. Notwithstanding any provision of law to the contrary, any owner who rents a one-family to 
48  four-family residential dwelling unit located in the Commonwealth to a tenant as defined in § 55.1-1200 
49  and who, after the commencement of a closure of the United States government, defaults on a note that 
50  is secured by such dwelling unit and is subject to a foreclosure proceeding on any mortgage or to the 
51  execution of or sale under any deed of trust shall be granted a 30-day stay of such proceeding if the 
52  owner, within 90 days of such closure or 90 days following the end of a closure of the United States 
53  government, whichever is later, requests a stay and provides written proof to his lender that his tenant 
54  was furloughed or otherwise was or is not currently receiving wages or payments as a result of a 
55  closure of the United States government, and is (i) an employee of the United States government, (ii) an 
56  independent contractor for the United States government, or (iii) an employee of a company under 
57  contract with the United States government. 
58   E. The provisions of this section shall not (i) apply in an instance where a separate, signed legal 
59  agreement exists between a landlord and tenant or homeowner and mortgage holder to stay legal action 
60  or defer the filing of an unlawful detainer motion for nonpayment of rent or foreclosure proceeding on 
61  any mortgage or to the execution of or sale under any deed of trust for a term of 30 days or greater or 
62  (ii) affect any other terms of a valid rental agreement or note secured by a one-family to four-family 
63  residential property, mortgage, or deed of trust unrelated to nonpayment of rent or default of a 
64  mortgage caused by a closure of the United States government. 

65  2.  § 1. That the provisions of subsections B, C, and D of § 44-209, as created by this act, with respect 
66  to a continuance or stay of (i) an unlawful detainer action or (ii) a foreclosure proceeding on a 
67  mortgage or an execution of or sale under any deed of trust shall also be applicable to any tenant, 
68  homeowner, or owner, respectively, affected by the novel coronavirus (COVID-19) pandemic public 
69  health crisis during the period for which the Governor has declared a state of emergency (the 
70  Emergency). The provisions of subsection D of § 44-209, as created by this act, shall be expanded 
71  during the Emergency to include any owner who (a) rents a residential dwelling unit, regardless of its 
72  size or capacity, located in the Commonwealth, and (b) is affected by the Emergency. 
73   § 2. Homeowners and owners shall be excluded from the provisions of this enactment if they are 
74  subject to protection from foreclosure under the provisions of a federal, state, or local law, regulation, 
75  or action enacted in response to the COVID-19 pandemic or the Emergency. 
76   § 3. Any continuance or stay period provided by this enactment shall be tolled during the period of 
77  any judicial emergency declared pursuant to § 17.1-330 of the Code of Virginia due to the Emergency. 
78   § 4. The 60-day continuance provided by this enactment shall run concurrently with any period of 
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79  eviction protection provided by any other state or federal law. 
80   § 5. For purposes of this enactment: 
81   "Affected by" means to experience a loss of income from a public or private source due to the 
82  Emergency, such that the affected party must request a stay or continuance, as applicable, by providing 
83  written proof to a court or lender, as applicable, stating that he is not currently receiving wages or 
84  payments from a public or private source as a result of the Emergency. 
85   "Written proof" means (i) a paystub showing zero dollars in earnings for a pay period within the 
86  period for which the Governor has declared a state of emergency (the Emergency) in response to the 
87  novel coronavirus (COVID-19) pandemic public health crisis, (ii) a copy of a furlough notification letter 
88  or essential employee status letter indicating the employee's status as nonessential due to the 
89  Emergency, or (iii) any other documentation deemed appropriate by a court or lender. 
90  3. That an emergency exists and this act is in force from its passage. 
91  4. That the provisions of the second enactment of this act shall expire 90 days following the end of 
92  a state of emergency declared by the Governor in response to the novel coronavirus (COVID-19) 
93  pandemic public health crisis. 
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CDC EVICTION MORATORIUM 

In response to the public health risks of COVID-19 transmission from homelessness and 
overcrowding caused by eviction, the Centers for Disease Control and Prevention (“CDC”) issued 
an order temporarily halting evictions based on unpaid rent for covered tenants. The order runs 
from September 4, 2020, through December 31, 2020 (unless extended).  

1. Who is covered by the CDC order? 

Tenants who meet each of the following requirements. (See also the attached CDC Order 
Evaluation worksheet.)  

a. Are unable to pay full rent due to a substantial loss of income or exceptional out-of-
pocket medical expenses;  

b. Have tried to get all available government assistance for rent or housing; 

c. Are paying what rent they can; 

d. Would be homeless or would have to move in with others if evicted; and  

e. Do not have high income. 

i. Earn less than $99,000 ($198,000 for a couple filing tax returns jointly) in 
2020, or 

ii. Received a stimulus payment from the government in 2020, or 

iii. Made too little in 2019 to have to file a federal tax return. 

2. What does the order stop? 

It prohibits the landlord from taking ANY action to evict a tenant for unpaid rent, including: 

a. Filing an eviction lawsuit; 

b. Giving the tenant an eviction notice; 

c. Asking the court for a ‘writ of eviction;’ or 

d. Harassing or intimidating a tenant to vacate. 

3. How does the tenant claim the protections? 

a. Each eligible adult on the lease must sign a declaration under penalty of perjury and 
give it to the landlord (keeping a copy for their own records); 

b. Apply for assistance from the governor’s Rent and Mortgage Assistance Program and 
any other government rent assistance programs available in their area (call 2-1-1 
Virginia to be connected with programs and keep track of their efforts); and 

c. Continue paying as much rent as they can. 
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4. What are the limits? 

a. Landlords can still evict for non-rent lease violations. 

b. This order does not forgive rent – tenants still owe rent as the lease provides. 

c. There are criminal penalties (for both tenants and landlords) for violating the rules of 
the order. 

Tenants can access the CDC declaration from the “Tenants” page at www.evictionhelpline.org.  

 

 

Centers for Disease Control and Prevention, Dept of Health and Human Services 

Order Under Sect. 361 of the Public Health Service Act (42 U.S.C. 264) & 42 CFR 70.2 

Temporary Halt in Residential Evictions to Prevent the Further Spread of COVID-19 

Summary 
Notice and Order; and subject to the limitations under “Applicability”: Under 42 CFR 70.2, a 
landlord, owner of a residential property, or other person with a legal right to pursue eviction or 
possessory action, shall not evict any covered person from any residential property in any 
jurisdiction to which this Order applies during the effective period of the Order. 

Definitions 
“Available government assistance” means any governmental rental or housing payment benefits 
available to the individual or any household member. 

“Available housing” means any available, unoccupied residential property, or other space for 
occupancy in any seasonal or temporary housing, that would not violate Federal, State, or local 
occupancy standards and that would not result in an overall increase of housing cost to such 
individual. 

“Covered person”  means any tenant, lessee, or resident of a residential property who provides to 
their landlord, the owner of the residential property, or other person with a legal right to pursue 
eviction or a possessory action, a declaration under penalty of perjury indicating that: 

(1) The individual has used best efforts to obtain all available government assistance for rent 
or housing; 

(2) The individual either (i) expects to earn no more than $99,000 in annual income for 
Calendar Year 2020 (or no more than $198,000 if filing a joint tax return), (ii) was not 
required to report any income in 2019 to the U.S. Internal Revenue Service, or (iii) 
received an Economic Impact Payment (stimulus check) pursuant to Section 2201 of the 
CARES Act; 
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(3) the individual is unable to pay the full rent or make a full housing payment due to 
substantial loss of household income, loss of compensable hours of work or wages, a lay-
off, or extraordinary out-of-pocket medical expenses; 

(4) the individual is using best efforts to make timely partial payments that are as close to 
the full payment as the individual's circumstances may permit, taking into account other 
nondiscretionary expenses; and 

(5) eviction would likely render the individual homeless—or force the individual to move 
into and live in close quarters in a new congregate or shared living setting—because the 
individual has no other available housing options. 

“Evict” and “Eviction” means any action by a landlord, owner of a residential property, or other 
person with a legal right to pursue eviction or a possessory action, to remove or cause the 
removal of a covered person from a residential property. This does not include foreclosure on a 
home mortgage. 

“Residential property” means any property leased for residential purposes, including any house, 
building, mobile home or land in a mobile home park, or similar dwelling leased for residential 
purposes, but shall not include any hotel, motel, or other guest house rented to a temporary 
guest or seasonal tenant as defined under the laws of the State, territorial, tribal, or local 
jurisdiction. 

“State” shall have the same definition as under 42 CFR 70.1, meaning “any of the 50 states, plus 
the District of Columbia.” 

“U.S. territory” shall have the same definition as under 42 CFR 70.1, meaning “any territory 
(also known as possessions) of the United States, including American Samoa, Guam, the 
Northern Mariana Islands, the Commonwealth of Puerto Rico, and the U.S. Virgin Islands.” 

Statement of Intent 
This Order shall be interpreted and implemented in a manner as to achieve the following 
objectives: 

 Mitigating the spread of COVID-19 within congregate or shared living settings, or 
through unsheltered homelessness; 

 mitigating the further spread of COVID-19 from one U.S. State or U.S. territory into any 
other U.S. State or U.S. territory; and 

 supporting response efforts to COVID-19 at the Federal, State, local, territorial, and 
tribal levels. 

. . . 

Applicability 
This Order does not apply in any State, local, territorial, or tribal area with a moratorium on 
residential evictions that provides the same or greater level of public-health protection than the 
requirements listed in this Order. In accordance with 42 U.S.C. 264(e), this Order does not 
preclude State, local, territorial, and tribal authorities from imposing additional requirements 
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that provide greater public-health protection and are more restrictive than the requirements in 
this Order. 

Additionally, this Order shall not apply to American Samoa, which has reported no cases of 
COVID-19, until such time as cases are reported. 

This Order is a temporary eviction moratorium to prevent the further spread of COVID-19. This 
Order does not relieve any individual of any obligation to pay rent, make a housing payment, or 
comply with any other obligation that the individual may have under a tenancy, lease, or similar 
contract. Nothing in this Order precludes the charging or collecting of fees, penalties, or interest 
as a result of the failure to pay rent or other housing payment on a timely basis, under the terms 
of any applicable contract. 

Nothing in this Order precludes evictions based on a tenant, lessee, or resident: (1) Engaging in 
criminal activity while on the premises; (2) threatening the health or safety of other 
residents; [10] (3) damaging or posing an immediate and significant risk of damage to property; 
(4) violating any applicable building code, health ordinance, or similar regulation relating to 
health and safety; or (5) violating any other contractual obligation, other than the timely 
payment of rent or similar housing-related payment (including non-payment or late payment of 
fees, penalties, or interest). 

 

Full order as published in the Federal Register: 
https://www.federalregister.gov/documents/2020/09/04/2020-19654/temporary-halt-in-
residential-evictions-to-prevent-the-further-spread-of-covid-19  
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HOTEL/MOTEL RESIDENTS 

If someone has been living in a hotel, motel, boardinghouse, etc., as their primary residence, 
under the Virginia Residential Landlord and Tenant Act they cannot be evicted for unpaid rent 
without some process.  

The key facts determining whether or not a residency is covered by the VRLTA are these. 

1. Is the person using the lodging as their primary residence? 
2. Has the person been doing so for 91 or more consecutive days? 
3. Does the person have a written lease for the lodging covering 91 or more days? 

If #1 and either #2 or #3 apply, the full protections of the VRLTA apply to the tenancy. To evict, 
management give written notice, file an unlawful detainer, etc. 

If #1 applies, but neither #2 nor #3, the VRLTA still requires that management give the resident 
a five-day ‘pay or quit’ notice and can evict them for unpaid rent at the expiration of the notice 
period without going to court. 

If none of the above apply, management can evict a guest without any legal process. 

 

Va. Code § 55.1-1201: Applicability of chapter; local authority 

D.  The following provisions apply to occupancy in a hotel, motel, extended stay facility, etc.: 

1. A guest who is an occupant of a hotel, motel, extended stay facility, vacation 
residential facility, including those governed by the Virginia Real Estate Time-Share 
Act (§ 55.1-2200 et seq.), boardinghouse, or similar transient lodging shall not be 
construed to be a tenant living in a dwelling unit if such person does not reside in 
such lodging as his primary residence. Such guest shall be exempt from this chapter, 
and the innkeeper or property owner, or his agent, shall have the right to use self-
help eviction under Virginia law, without the necessity of the filing of an unlawful 
detainer action in a court of competent jurisdiction and the execution of a writ of 
eviction issued pursuant to such action, which would otherwise be required under 
this chapter. 

2. A hotel, motel, extended stay facility, vacation residential facility, including those 
governed by the Virginia Real Estate Time-Share Act (§ 55.1-2200 et seq.), 
boardinghouse, or similar transient lodging shall be exempt from the provisions of 
this chapter if overnight sleeping accommodations are furnished to a person for 
consideration if such person does not reside in such lodging as his primary residence. 

3. If a person resides in a hotel, motel, extended stay facility, vacation residential 
facility, including those governed by the Virginia Real Estate Time-Share Act (§ 55.1-
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2200 et seq.), boardinghouse, or similar transient lodging as his primary residence 
for 90 consecutive days or less, such lodging shall not be subject to the provisions of 
this chapter. However, the owner of such lodging establishment shall give a five-day 
written notice of nonpayment to a person residing in such lodging and, upon the 
expiration of the five-day period specified in the notice, may exercise self-help 
eviction if payment in full has not been received. 

4. If a person resides in a hotel, motel, extended stay facility, vacation residential 
facility, including those governed by the Virginia Real Estate Time-Share Act (§ 55.1-
2200 et seq.), boardinghouse, or similar transient lodging as his primary residence 
for more than 90 consecutive days or is subject to a written lease for more than 90 
days, such lodging shall be subject to the provisions of this chapter. 

5. Nothing herein shall be construed to preclude the owner of a lodging establishment 
that uses self-help eviction pursuant to this section from pursuing any civil or 
criminal remedies under the laws of the Commonwealth. 
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EVICTION LEGAL HELPLINE — CARES ACT COVERAGE EVALUATION  
 
DETERMINING CARES ACT COVERAGE 

 Y / N  Does the tenant live in a property covered by the CARES Act? 

  Y / N  Does the tenant receive federal rent subsidies through the Section 8 
or  Housing Choice Voucher program, the Rural Housing Voucher 
program, or live in public housing, a Low Income Housing Tax Credit 
subsidized unit, or another federally subsidized dwelling? 

  Y / N  Does it appear in one of databases of covered multifamily properties? 
 bit.ly/NLIHCdatabase – Nat’l Low Income Housing Coalition 
 bit.ly/PPdatabase – ProPublica 
 bit.ly/RVAELdatabase – RVA Eviction Lab’s regional database 

(check the column “Covered_Under_CARES”) 

  Y / N  Does the tenant know that another tenant in the same property 
(apartment complex) gets federal rent subsidies as described above? 

 Even if Eviction Legal Helpline staff cannot determine if the property is covered, 
at the return date the tenant may ask the landlord questions under oath that may 
indicate coverage or a lack of due care by the landlord to learn of coverage. 

PENDING UNLAWFUL DETAINERS 

 Y / N  Was the pending U.D. filed with the court between after March 26, 2020?  

 Y / N  Does the U.D. indicate that it is based on something other than unpaid rent? 

  Y / N  If so, does the U.D. also seek rent money? 

   Y / N  If so, do the facts suggest that the stated reason could be 
a pretext for terminating for unpaid rent? (Were the 
notices of the alleged breach given to the tenant before 
they fell behind on rent, or after? Did the landlord give 
notices or verbally suggest that they would find another 
reason to evict if the tenant didn’t pay rent?) 

 Y / N  Did the landlord give the tenant the necessary written notices before filing the 
U.D.? (21/30 for a remediable breach; 30-day notice for a non-remediable or a 
repeated breach; 30-day notice for nonpayment of rent.) 

  Y / N  Was the 30-day notice given before July 25?  

 Y / N  Did the landlord wait until the notice period expired before filing the U.D.? 

WRITS OF EVICTION 

 Y / N  If the U.D. on which the writ is based was filed before March 27, 2020, did the 
landlord give the tenant a notice to vacate 30 days before the date the writ of 
eviction is to be executed? 

  Y / N  Was that 30-day notice to vacate given before July 25?  
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 Y / N  Is the return date for the unlawful detainer scheduled before September 9, 2020? 

(The 60-day continuance is available for 90 days after the end of a 
Governor’s declared state of emergency for COVID-19. The declaration of 
March 12, 2020, has been extended indefinitely until otherwise ordered.) 

 Y / N  Does the unlawful detainer form indicate that the claim is based on something 
other than unpaid rent? 

  Y / N  If so, does the U.D. claim also seek rent money? 

   Y / N  Do the facts suggest that the stated reason for 
terminating the lease could be a pretext for terminating 
for unpaid rent?  

(Were the notices of the alleged breach given to the 
tenant before the tenant fell behind on rent, or after? 
Did the landlord give the tenant notices or verbally 
suggest that they would find another reason to evict 
if the tenant didn’t pay rent?) 

 Y / N  Did the tenant experience a loss of income due to the COVID-19 public health 
crisis during a period for which the Governor has declared a state of emergency? 
[Currently starting March 12, extended indefinitely.] 

  Y / N  As of the return date, will the tenant’s income still be interrupted as a 
result of the COVID-19 emergency?  

(The language of the law suggests this is required, but it could be 
argued otherwise.) 

 Y / N  Can the tenant bring written proof to the return date showing that they are not 
receiving wages or payments as a result of the COVID-19 emergency, such as one of 
the following? 

(The language of the law suggests the interruption to income must still be 
ongoing, but it is worth arguing otherwise.) 

  Y / N  A paystub showing zero dollars in earnings for a pay period within 
the period for which the Governor has declared a state of emergency. 
[Currently March 12 – June 10, 2020] 

  Y / N  A copy of a furlough notification letter or essential employee status 
letter indicating the employee's status as nonessential due to the 
COVID-19 emergency. 

  Y / N  A signed Affidavit of Loss of Income During COVID-19 Emergency. 
(Form and instructions available at www.VPLC.org/covid.)  

  Y / N  Any other documentation deemed appropriate by a court or lender. 
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 Y / N  Is the tenant at risk of eviction because of unpaid rent?  

(If it is for other lease violations, the CDC order does not protect them.) 

 Y / N  Is the tenant unable to pay full rent because of a substantial loss of household 
income, layoff, or an extraordinary out-of-pocket medical expense?  

(Extraordinary expense means an unreimbursed medical expense likely to exceed 
7.5% of one’s adjusted gross income for the year.) 

 Y / N  Is the tenant making their best efforts to pay as much rent as they reasonably can? 

 Y / N  Has the tenant “used best efforts to obtain all available government assistance for 
rent or housing”? 

  Y / N  Has the tenant applied for assistance from the governor’s Rent and 
Mortgage Relief Program?  

(Tenants can be encouraged to call 2-1-1 Virginia to be connected 
to the local agency doing the intake for the program.) 

 Y / N  If the tenant is evicted, would they likely become homeless or have to move in with 
family or friends in close quarters? 

 Y / N  If the tenant lives in a hotel, motel, or boardinghouse, has it been their primary 
residence for more than 90 consecutive days?  

(If 90 days or less, the tenancy is not covered by the CDC order, unless the tenant 
has a rental agreement for more than 90 days.) 

IF THE TENANT IS COVERED… 

 Y / N  Has the tenant printed, signed, and delivered a CDC declaration to the landlord for 
each adult on the lease?  

 Y / N  Did the landlord file an unlawful detainer before the tenant delivered their CDC 
declaration?  

(We are still seeing how judges treat the CDC order, but if the landlord got the 
tenant’s declaration before filing a UD, then filing the UD would be a violation of 
the order and the court should dismiss the case. If the landlord filed the UD before 
getting the CDC declaration, a tenant can ask the court to dismiss the case but a 
judge may continue the case to January 2021 instead.) 

 Y / N  Did the landlord request a writ of eviction before the tenant delivered their CDC 
declaration?  

(If the landlord got the tenant’s declaration before requesting a writ, then 
requesting it would be a violation of the CDC order. Regardless of when the 
tenant gave the landlord the declaration, our position is that the landlord should 
cancel any scheduled eviction based on unpaid rent. If they do not, the sheriff 
should cancel it once informed of the situation. Otherwise, the tenant should file a 
motion to quash the writ—ideally with assistance from a legal aid attorney.) 

 


