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Chapter 1: 
Introduction  

HOW TO USE THIS VOLUME 

This volume of the Eviction Legal Helpline Volunteer Manual includes information on the legal 
context of residential eviction, detailed instructions on conducting an advice call to clients, an 
outline of potential defenses to eviction with their statutory or case law authority, and related 
appendices. In the outline portion of the volume, the defenses are organized according to the 
point in the eviction process when each defense is most likely to be available or applicable. 
Attorneys assessing a case for a tenant should review defenses listed for the case’s procedural 
posture at the time of the consultation, but also review defenses that may have arisen earlier in 
the process.  

For example, if the landlord filed an Unlawful Detainer and the court has already set the case for 
trial (section 14 below), the attorney should review the defenses listed in section 14, but also 
defenses listed in earlier sections to see if they might apply. Some defenses, such as the right to 
redemption tender, may have been waived if they weren’t exercised at the appropriate time. 
Other defenses will still be available at trial. 

Any defenses that the attorney believes might be available to the tenant, based on the facts of the 
case known to the attorney, should be described in the case notes the attorney puts in the case 
management system. This will allow VPLC supervising attorneys to review the volunteer 
attorney’s assessment and provide helpful guidance to any legal aid or other attorneys a case 
may be referred to for possible representation.   

A Note on Public and Federally Subsidized Housing 

This outline includes some defenses that are specific to tenants of public or federally subsidized 
housing (public housing, section 8 voucher holders, project-based section 8 tenants, tenants in 
low income housing tax credit units). In general, VRLTA defenses will also apply in those 
situations.  

Attorneys should appreciate that the stakes of eviction are much higher for subsidized tenants 
than for others, for a few different reasons. First, the tenant’s household is unlikely to be able to 
afford any other decent housing if they lose their subsidized housing. Second, an eviction may 
bar them from readmission to subsidized housing for up to five years or longer, depending on 
the circumstances. Finally, the need for subsidized housing far outstrips the supply, meaning 
waiting lists are years long and thus anyone evicted from subsidized housing has no practical 
ability to get back in. 

When reviewing the case of a tenant in public or subsidized housing, in addition to the main 
body of this outline, attorneys should review the information in Appendix C, which includes 
administrative remedies and related deadlines. In general, we will refer these tenants to a local 
legal aid program for more specialized case review, advice, and potential representation. 
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Chapter 2: 
Legal Context 

OVERVIEW OF THE EVICTION PROCESS IN VIRGINIA 

1. Typical Steps & Timeline of an Eviction 

This is a typical timeline for a court action for eviction. Number of days can vary depending on 
court’s schedule, local custom, and landlord practices. 

Notice of Termination Written notice of reason for and date of lease termination, 
along with an explanation of what the tenant must do to avoid 
termination, if applicable. 

Commonly: 

 5-day notice to pay rent or leave (“pay or quit”) 

 21/30 notice to remedy or leave (for non-rent lease 
violations) 

 30-day unconditional termination (for lease violations 
that cannot be remedied) 

 60-day notice of non-renewal of the lease 

Summons for Unlawful 
Detainer (U.D.) 

The document that initiates a lawsuit for eviction. 

 Filed by landlord in court after notice period expires. 

 Tenant served with summons for court date. 

Return Date and Trial  The first court date. 

 Date is appx. 3 weeks after U.D. filed. 

 Tenant has the right to redeem: pay all owed by the return 
date.  

 Trial (if ordered) is usually a few weeks after return date. 

 NOTE: Making payment to the landlord after first court 
date will not necessarily stop the eviction. 

Judgment for Possession Judgment giving landlord the right to evict the tenant. 

 Issued in court on the return date (if tenant admits owing 
rent) or after trial. 
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Writ of Eviction Instructions from the court clerk to the sheriff to schedule 
and carry out the eviction. 

 Done at the request of the landlord, about 10 days after 
judgment for possession is issued. 

 The landlord can have the court issue it at any time within 
180 calendar days  after judgment (if  landlord gave notice 
of reservation).  

Sheriff’s Notice  
(with Writ of Eviction) 

Notice to the tenant of date/time of scheduled eviction. 

 Usually served to the tenant within a few days after the 
writ issued by court. 

Eviction by Sheriff Sheriff present, locks changed, tenants and possessions put 
out of the dwelling. 

 At least 72 hours after the writ is served. 

 Often 5-7 days after the writ is served. 

 

LEGAL REGIMES AND THEIR APPLICABILITY 

The bodies of law outlined below (except for the strictly procedural ones) generally cover aspects 
of landlord-tenant relations including the following: 

 Leases, including required and prohibited provisions, rules, etc. 

 Landlords’ and tenants’ obligations 

 Charges that are allowed and prohibited 

 Lease renewal, termination of tenancy, eviction, lease renewal 

 Remedies available to landlords and tenants 

1. Virginia Residential Landlord and Tenant Act (VRLTA) 

a. Va. Code §§ 55.1-1200 through -1259 

b. Applicability: residential occupancy in single-family and multifamily dwelling units, 
with some exceptions 

i. Exempt: Landlords that own no more than two single-family residential 
dwelling units subject to a rental agreement may opt out of the VRLTA by 
stating so explicitly in the lease 
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 For the purposes of the Eviction Legal Helpline, volunteer 
attorneys should assume that the VRLTA applies to covered 
tenancies, unless otherwise indicated in the outline. 

ii. Not covered tenancies: 

 Occupancy in rehabilitation, medical, geriatric, counseling, or 
religious service facilities are not covered 

 Occupancy in a campground 

 Occupancy by an owner of a condominium unit 

 Occupancy by a tenant who pays no rent pursuant to a lease 

 Occupancy by a member of a fraternal or social organization in 
a structure operated for the benefit of the organization 

 On-site property managers (employees) whose occupancy is 
less than 60 days 

 Temporary occupancy (and not as a primary residence) in a 
hotel, motel, boardinghouse, or other transient lodging 

2. The Manufactured Home Lot Rental Act (MHLRA) 

c. Va. Code §§ 55.1-1300 through -1319 (and sections of the VRLTA by incorporation) 

d. Applicability: landlords of qualifying manufactured (‘mobile’) home parks and 
renters of lots within those parks 

i. Manufactured home parks with fewer than 5 manufactured homes continually 
located in the park are exempt from the MHLRA 

3. Federal Regulations Governing Subsidized Housing 

e. Public Housing: 24 CFR §§ 966.1-.57 

i. See also, HUD Public Housing Occupancy Guidebook 
(https://www.hud.gov/sites/documents/DOC_10760.PDF)  

f. Section 8 Housing Choice Vouchers: 24 CFR §§ 982.551-.555 

i. See also, HUD Housing Choice Voucher Guidebook 7420.10G, Chapter 15 
(http://nhlp.org/files/greenbook4/Chapter6/FN%2069%20HUD,%20Housing
%20Choice%20Voucher%20Guidebook%207420.10G%20(Apr.%202001).pdf)  

g. Site-Based Section 8 Housing: 24 CFR §§ 983.251-.258 
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i. See also, HUD Handbook 4350.3: Occupancy Requirements of Subsidized 
Multifamily Housing Programs, Chapter 8 
(https://www.hud.gov/sites/documents/43503HSGH.PDF)    

h. Low Income Housing Tax Credit: 42 USC § 42(h)(6)(E)(ii)(I); Rev. Rul. 2004-
82, at A-5, 2004-35 IRB 350 (https://www.irs.gov/irb/2004-35_IRB#RR-2004-82); 
Rev. Proc. 2005-37, 2005-28 IRB 79 (https://www.irs.gov/irb/2005-28_IRB#RP-
2005-37).  

4. Procedural Requirements for Unlawful Detainers 

i. Va. Code §§ 8.01-124 through 8.01-130 

i. Va. Code § 8.01-126 applies specifically to actions in General District Court 
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Chapter3: 
Advice Callback Instructions 

ADVICE CALLBACK PROCESS OVERVIEW 
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ADVICE CALLBACK PROCEDURES: STEP-BY-STEP 

1.  Log into HelplineCMS. 

https://evictionhelpline.org/helplinecms/ 

Your user name:   

Your password:   

Contact VPLC if you need help logging in to HelplineCMS. 

2.  From the Cases tab, select the Advice view from the pull-down menu next to the Search 
field. The cases you see should all be ready for an advice callback. 

Look at the “Date ready for attorney callback” column and begin by opening (clicking 
on) the case with the oldest date. 

3.  Review party names for known conflicts of interest. 

a. The names of all parties involved in the matter (tenants, landlord, property 
manager, etc.) appear near the top of the Case Data screen, under the headings 
Tenant Identity and Other Conflict Check Information. 

b. Under Rule 6.5, the conflict of interest principles limiting representation under 
Rules 1.7, 1.9, and 1.10 apply “only if the lawyer knows that the representation of 
the client involves a conflict of interest.” (Rule 6.5, comment 1, explains that 
programs like the Eviction Legal Helpline “are normally operated under 
circumstances in which it is not feasible for a lawyer to systematically screen for 
conflicts of interest as is generally required before undertaking a 
representation.”) 

4.  Review the case record. 

a. Scroll through the Case Data screen, especially the Housing and Eviction 
sections, to familiarize yourself with the case, including the following 
information: 

o Government housing subsidies involved (if any) 

o Facts of the case from the intake interview 

o Important upcoming dates 

o Previous judgments for possession in past year 



Eviction Legal Helpline Volunteer Manual, Vol. 3: Advice Callbacks & Eviction Defense Outline (v. 2, 12/2/19) 

– 12 – 

o Procedural information from the court case 

o Reasons for termination/eviction 

o Notice received by the tenant 

b. From the Documents screen (available by clicking on the Documents tab on the 
left side of the screen), click on the attached files (if any) to listen to the caller’s 
original voicemail and review any notices or records they submitted. 

5.  Before calling the tenant, check the ATTORNEY ADVICE section of the Case Data 
screen to see if there have already been other advice callback attempts. 

a. There is a series of fields for recording the date of the 1st, 2nd, and 3rd 
unsuccessful advice callback attempts.  
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The information you leave in a voicemail if you are unable to reach the tenant will be 
different depending on whether this is the 1st, 2nd, or 3rd attempted advice call. (See 
scripts embedded below.)   

6.  Before the calling the tenant, click the Edit button in the top right corner of the Case 
Data screen to switch to edit mode.  

NOTE: Be aware that HelplineCMS is a rudimentary database and it does not save the 
contents of each field as it is edited. To save changes from the edit mode, you must click 
the Submit button in the top right corner of the screen.  

a. If you close the case or switch from the Case Data screen in edit mode to the 
Documents screen, you will lose any unsaved changes you have made.  

b. If you have the Case Data screen open in edit mode for too long, the system will 
time out without saving changes and you will lose your edits. So click the 
Submit button every few minutes to save changes, then click the Edit button to 
go back to edit mode and make additional changes. 

7.  Call the tenant to review their case with them and offer legal advice. 

If you do not want the tenant to be able to call back to the phone you are using, dial *67 
before dialing their phone number and your incoming call will show on their phone as 
Anonymous (or something similar) with no return number. 

8.  If the tenant answers, skip to Step 10. 

If the tenant does not answer when you call, leave a brief voicemail message. 

INTRO: Hello, my name is [your first name]. I am a volunteer attorney 
with the Eviction Legal Helpline. I am calling to talk to you and give you 
legal advice about your potential eviction. 
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 1st ATTEMPT: A Helpline attorney will try calling you back within the 
next business day or so. We will make two more attempts to reach you. 
We look forward to talking with you soon. 

 2nd ATTEMPT: I’m sorry we missed you. This is the second callback 
attempt, and Helpline attorney will try calling you again once more 
within the next couple of business days. If we cannot reach you on our 
third attempt, we will assume you do not still need our help. We hope to 
talk with you soon. 

 3rd ATTEMPT: I’m sorry we haven’t been able to reach you. Because 
we have not been able to make contact after three attempts, we will 
assume you do not still need our help. If you do still want to talk with a 
Helpline attorney for legal advice, please call the Helpline again and 
leave another message, including specific times when you would most 
likely be able to answer your phone. Thank you. 

9.  After leaving a voicemail for a tenant who does not answer, enter the current date in the 
appropriate “Date of advice attempt” field. 

c. If the field “Date of 1st advice attempt (unsuccessful)” is blank, enter the current 
date in that field. 

d. If “Date of 1st advice attempt” already has a date in it, enter the current date in 
the field for the 2nd or 3rd intake attempt, as appropriate. 

10.  After leaving a voicemail for the tenant and entering the date of the advice attempt, first 
click the Submit button to save the edits to the case record. Once the changes are 
saved, then click the Close button. (Both buttons are in the top right corner of the 
screen.) 

11.  If the tenant answers, introduce yourself as an Eviction Legal Helpline volunteer 
attorney, calling talk to them and give legal advice or a referral to other services.  

Hello, my name is [your first name]. I am a volunteer attorney with the 
Eviction Legal Helpline. I have looked over the information we have in our 
case file (and any documents you sent us, if applicable) and I am calling to 
talk about the legal issues and offer advice. 

12.  Confirm that the person you are speaking with is the tenant.  

Are you the tenant who is facing potential eviction, or are you calling for a 
friend or family member who is the actual tenant?  

a. Unless there are specific contrary instructions in the case record, approved by 
VPLC, Helpline volunteers only give legal advice directly to a tenant. 
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13.  Ask if they have time to speak now about their case. 

Do you have time to talk about your case right now? 

 Most advice calls take 10 or 20 minutes. 

 If you can’t talk right now, what would be a good time to call you back in 
the next day or two? 

14.  Review the facts of the case with the tenant, including any records or notices they sent to 
the Helpline. Have the tenant relate any other facts that aren’t in the intake information 
or the documents already reviewed. 

15.  Offer the tenant legal advice and information as appropriate. 

a. Refer to the Eviction Defenses Outline below for potential defenses, 
organized by procedural posture. 

b. If the client wants non-legal help (financial assistance, etc.), refer them to 2-1-1 
Virginia, which connects people to various social service resources in the state. 

c. Feel free to call the VPLC Helpline supervising attorney with questions. (See 
Cheat Sheet.) 

CALLERS WITH NO APPARENT DEFENSE TO EVICTION:  
From the information you’ve given us (and reviewing the documents you 
sent), I can’t identify a good legal defense against eviction in this case. I 
wish I could give you better news than that, but I don’t see a realistic way 
for you to fight the eviction in court and win. I’m going to close our case file 
and the Helpline supervising attorneys will review the file soon. If they think 
I’ve missed something they will get in touch with you. 

If you want to find other resources that might be able to help you with 
relocating or other challenges, you can try calling 211 to connect to local 
resources in your area. 

CALLERS WITH POTENTIAL DEFENSES (for VPLC follow up):  
From the information you’ve given us (and reviewing the documents you 
sent), it seems like you may have a legal defense against eviction in this 
case.  

[Very briefly describe the defense. For example, “Because the 5-day Pay or 
Quit notice you received didn’t specify the amount you needed to pay….”]  

So, I’m going to pass this along to the Helpline supervising attorneys and 
they will get in touch with you soon to talk with you about how you can 
defend against this eviction and about the possibility of referring you to an 
attorney who may be able to represent you. 
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16.  If you have questions and need to consult with a subject matter expert or Helpline 
supervisor, explain this to the caller and tell them either you or someone else will call 
them back again, hopefully within 1 business day. 

a. You may be able to call the tenant back during your shift, depending on the 
issues and how quickly you get help from a subject matter expert or Helpline 
supervisor. 

17.  Close the call with the tenant. 

Do you have any other questions about eviction that I can try to answer? 

CASES FOR VPLC FOLLOW UP: I’m going to get this information to the 
Helpline supervising attorneys so they can follow up with you within the 
next couple of days on the issues we talked about [a potential defense and/or 
possible referral for representation]. If you do not hear from them within 
that time, feel free to call the Helpline again and leave another message. If 
you get any additional notices or there are any new developments in your 
case, you should send it to the Helpline as soon as possible. (Email to 
NoEvict@Hotmail.com or fax to 833-744-8315.)  

CASES WITH NO APPARENT DEFENSE: I’m going to close this 
Helpline case file and a Helpline supervising attorney will review it within 
the next few days. If you get any additional notices or there are any new 
developments in your case and you have questions about them, feel free to 
call the Helpline again. (1-833-NoEvict) 
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18.  Enter case notes in the “Advice given to caller” field, including: 

a. Any new factual information you learn from the tenant. 

b. Legal information or advice you gave the tenant. 

c. Referral information you gave the tenant (2-1-1 Virginia, etc.).  

19.  Enter the current date in the case record’s “Date of advice call” field. 

20. Review the fields “Reason for termination/eviction” and “Notice received by tenant” in 
the Eviction subsection, just above the ATTORNEY ADVICE section head.  

a. The intake volunteer should have completed these fields if they had the 
information, but the attorney should check to make sure they are correct. 
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21.  If VPLC or other Helpline staff needs to follow up with the tenant, do the following. 

1. Select “Yes” in the field “Does VPLC need to follow up with this caller?”  

2. Enter notes into the “Special instructions regarding follow up” field.  

22.  After completing the advice call and making the necessary entries in the case record, 
click the Submit button to save the edits to the case record, then click the Close 
button. (Both buttons are in the top right corner of the screen.) 

23.  Repeat the process for remaining cases awaiting advice, starting with step 2 above. 
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Chapter 4: 
Outline of Eviction Defenses 

OLD JUDGMENTS FOR POSSESSION 

1. Writ of possession can issue on an old judgment for possession. 

a. A landlord can get a writ of possession on a judgment that is up to 180 days old, even 
if the tenant has paid all damages, is current on rent, and has not otherwise violated 
the lease.  

i. Va. Code § 8.01-471: Writs of eviction, in case of unlawful entry and 
detainer, shall be issued within 180 days from the date of judgment for 
possession and shall be made returnable within 30 days from the date of 
issuing the writ. … No writ shall issue, however, in cases under the Virginia 
Residential Landlord and Tenant Act (§ 55-248.2 et seq. [recodified as § 55.1-
1200 et seq.]) if, following the entry of judgment for possession, the landlord 
has entered into a new written rental agreement with the tenant, as described 
in § 55-248.34:1 [recodified as § 55.1-1250]. … 

b. Because of this it is essential to find out if the tenant has any existing judgments for 
possession for their current tenancy. Any defenses to a subsequently threatened or 
filed Unlawful Detainer could be moot if the landlord can simply get a writ of 
possession on an old judgment. 

c. DEFENSES: If either of the following apply, the landlord should not be able to get a 
writ of possession based on the old judgment. 

i. Tenant made rent payments to the landlord since the judgment and the 
landlord accepted rent without giving tenant the required notices of 
reservation. Va. Code § 55.1-1250. (See explanation below, in defenses 
available at trial.) 

ii. The landlord and tenant entered into a new lease since the date of the 
judgment on which the writ is based. Va. Code § 8.01-471 (starting 7/1/19).  

 See also, Mullins v. Sturgill, 192 Va. 653 (1951) (“Generally speaking, any 
recognition by a lessor of a tenancy as subsisting after a right of entry has 
accrued, where the lessor has notice of the forfeiture will have the effect of 
a waiver of the landlord’s right to a forfeiture of the leasehold. Slight acts 
on the part of a lessor may be sufficient. Indeed, it has been ruled that any 
act on the part of the lessor, by word or deed, with knowledge of what has 
been done, which signifies his intention to affirm the lease, is conclusive 
evidence of a waiver of the forfeiture.”). 
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BEFORE A NOTICE OF LEASE TERMINATION HAS BEEN SERVED 

2. Landlord has excluded or constructively evicted tenant without court process. 

a. Landlords sometimes do this by changing locks, cutting off utilities, diminishing 
services, harassing them, etc. This is illegal in almost all cases. The landlord must go 
through the legal process to evict a tenant. 

i. VRLTA, Va. Code §§ 55.1-1243, 55.1.1252:  
[1243] If a landlord unlawfully removes or excludes a tenant from the 
premises or willfully diminishes services to the tenant by interrupting or 
causing the interruption of an essential service to the tenant, the tenant may 
obtain an order from a general district court to recover possession, require 
the landlord to resume any such interrupted essential service, or terminate 
the rental agreement and, in any case, recover the actual damages sustained 
by him and reasonable attorney fees. If the rental agreement is terminated, 
the landlord shall return all of the security deposit in accordance with § 55.1-
1226. 
[1252] A landlord may not recover or take possession of the dwelling unit (i) 
by willful diminution of services to the tenant by interrupting or causing the 
interruption of an essential service required by the rental agreement or (ii) by 
refusal to permit the tenant access to the unit unless such refusal is pursuant 
to a court order for possession. 

ii. MHLRA, Va. Code § 55.1-1311, incorporates VRLTA § 55.1-1243. 

b. REMEDY: Tenant can call the police if the landlord is attempting to unlawfully 
exclude them at the time. 

c. REMEDY: Tenant can file in General District Court for injunctive relief and 
damages. 

i. Form DC-431: Tenant’s Petition for Relief from Unlawful Exclusion 
(http://www.courts.state.va.us/forms/district/dc431.pdf) 

d. EXCEPTION: A landlord may legally use self-help in some circumstances to evict a 
tenant from a motel, boardinghouse, or similar transient lodging. Va. Code § 55.1-
1201(D) 

i. The tenant is not using the property as their primary residence. 

ii. The tenant has used the property as their primary residence for fewer than 90 
consecutive days – but the landlord must give the tenant a 5-day Pay or Quit 
notice before, after the expiration of the 5 days, using self-help to evict. 

iii. If the tenant has a lease with a term of more than 90 days or has used the 
property as their primary residence for at least 90 consecutive days, the 
VRLTA applies and the landlord may not use self-help to evict the tenant. 
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3. Landlord has not yet served written notice of intent to terminate tenancy. 

a. Landlord may not terminate a tenancy without first serving a proper written notice 
(with one exception). See specific requirements for different types of notices, below. 

ii. If the tenant’s breach is a “criminal or a willful act that is not remediable 
and that poses a threat to health or safety,” the landlord may terminate 
the lease immediately and file an Unlawful Detainer. Va. Code § 55.1-
1245(C). In practice, the landlord will also give the tenant written notice 
of the lease termination. 

b. Presumption of receipt by tenant if the notice was properly addressed and mailed.  

i. See, Manassas Park Development Co. v. Offutt, 203 Va. 382, 385, 124 S.E.2d 
29, 31 (1962) (“[T]he mailing of a letter, properly addressed and stamped, 
raises a presumption of receipt of the letter by the addressee, and a denial by 
the addressee of the receipt of the letter raises an issue of fact for the jury.”); 
Villwock v. Insurance Co. of North America/CIGNA, 468 S.E.2d 130. 134 
(Va. App. 1996). 

NOTICES OF TERMINATION / NOTICES TO VACATE 

4. Notice of landlord’s intent to terminate tenancy by right or upon expiration of 
current lease period. 

a. Landlord must give adequate written notice of termination under VRLTA, MHLRA, 
or Public Housing regulations. 

i. VRLTA, Va. Code § 55.1-1253(A): The landlord or the tenant may 
terminate a week-to-week tenancy by serving a written notice on the other at 
least seven days prior to the next rent due date. The landlord or the tenant 
may terminate a month-to-month tenancy by serving a written notice on the 
other at least 30 days prior to the next rent due date, unless the rental 
agreement provides for a different notice period. The landlord and the tenant 
may agree in writing to an early termination of a rental agreement…. 

ii. MHLRA, Va. Code § 55.1-1302(B): Upon the expiration of a rental 
agreement, the agreement shall be automatically renewed for a term of one 
year with the same terms unless the landlord provides written notice to the 
tenant of any change in the terms of the agreement at least 60 days prior to 
the expiration date. 

iii. Public Housing, Va. Code § 55.1-1202(D): No notice of termination of 
tenancy served upon a tenant by a public housing authority organized under 
the Housing Authorities Law (§ 36-1 et seq.) shall be effective unless it 
contains on its first page, in type no smaller or less legible than that otherwise 
used in the body of the notice, the name, address, and telephone number of 
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the legal services program, if any, serving the jurisdiction in which the 
premises is located. 

b. What does the lease say about non-renewal or termination? (Many leases have 
provisions about this.) 

5. 5-day “Pay or Quit” notice.  

a. Written notice of intent to terminate tenancy if tenant doesn’t pay amount due within 
5 days of receiving the notice. 

i. VRLTA, Va. Code § 55.1-1245(F): If rent is unpaid when due, and the 
tenant fails to pay rent within five days after written notice is served on him 
notifying the tenant of his nonpayment, and of the landlord's intention to 
terminate the rental agreement if the rent is not paid within the five-day 
period, the landlord may terminate the rental agreement and proceed to 
obtain possession of the premises as provided in § 55.1-1251. If a check for 
rent is delivered to the landlord drawn on an account with insufficient funds, 
or if an electronic funds transfer has been rejected because of insufficient 
funds or a stop-payment order has been placed in bad faith by the authorizing 
party, and the tenant fails to pay rent within five days after written notice is 
served on him notifying the tenant of his nonpayment and of the landlord's 
intention to terminate the rental agreement if the rent is not paid by cash, 
cashier's check, certified check, or a completed electronic funds transfer 
within the five-day period, the landlord may terminate the rental agreement 
and proceed to obtain possession of the premises as provided in § 55.1-1251. 
Nothing shall be construed to prevent a landlord from seeking an award of 
costs or attorney fees under § 8.01-27.1 or civil recovery under § 8.01-27.2, as 
a part of other damages requested on the unlawful detainer filed pursuant to 
§ 8.01-126, provided that the landlord has given notice in accordance with § 
55.1-1202, which notice may be included in the five-day termination notice 
provided in accordance with this section. 

ii. MHLRA, Va. Code § 55.1-1311, incorporates VRLTA § 55.1-1245(F). 

b. Public Housing, 24 C.F.R. § 966.4(l)(3): Lease termination notice. (i) The PHA 
must give written notice of lease termination: (A) 14 days in the case of failure to 
pay rent…. 

c. Notice must explicitly give tenant the option to pay or vacate.  

d. Notice must be for “the precise sum due.” See, Johnston v. Hargrove, 81 Va. 118 
(1885); Proutt v. Roby, 82 U.S. 471, 21 L.Ed. 58 (1872). 

e. Notice cannot seek amounts not properly due. 

i. Unauthorized late fees (not in lease and/or not reasonable) 
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ii. Court costs not yet incurred 

iii. Attorney fees not authorized by lease, not earned, or unreasonable. See, 
Mullins v. Richlands National Bank, 241 Va. 447 (1991) 

 District Court Judges’ Benchbook (2019), 104: “It is not 
uncommon to see five-day notices containing amounts not authorized by 
the lease, such as late fees or attorney’s fees. … [T]hose notices are invalid 
and should result in the dismissal of the unlawful detainer summons or a 
judgment for the defendant.” 

6. 21/30 notice for remediable breach. 

a. Notice must be based on either the tenant’s material noncompliance with the lease or 
a violation of § 55.1-1227 (obligation to maintain dwelling unit) materially affecting 
health and safety. 

b. Notice must specify the acts or omissions constituting the breach. 

i. Federally Subsidized Housing: notice must state reasons “with enough 
specificity” that the tenant can prepare a defense. 

 24 C.F.R. § 247.4(a): Requisites of Termination Notice. The landlord’s 
determination to terminate the tenancy shall be in writing and shall: (1) 
State that the tenancy is terminated on a date specified therein; (2) state 
the reasons for the landlord’s action with enough specificity so as to 
enable the tenant to prepare a defense 

c. Did the tenant adequately remedy the breach by the date (21 days) specified in the 
notice? 

i. VRLTA, Va. Code § 55.1-1245(A)-(B): A. Except as otherwise provided in 
this chapter, if there is a material noncompliance by the tenant with the rental 
agreement or a violation of § 55.1-1227 materially affecting health and safety, 
the landlord may serve a written notice on the tenant specifying the acts and 
omissions constituting the breach and stating that the rental agreement will 
terminate upon a date not less than 30 days after receipt of the notice if the 
breach is not remedied in 21 days and that the rental agreement shall 
terminate as provided in the notice. 
B. If the breach is remediable by repairs or the payment of damages or 
otherwise and the tenant adequately remedies the breach prior to the date 
specified in the notice, the rental agreement shall not terminate. 

ii. MHLRA, Va. Code § 55.1-1311, incorporates VRLTA § 55.1-1245(A)-(B). 
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7. 30-day notice for non-remediable breach. 

a. Notice must specify the acts or omissions constituting the breach. 

i. Federally Subsidized Housing: notice must state reasons “with enough 
specificity” that the tenant can prepare a defense. 24 C.F.R. § 247.4(a) 

b. Is it the tenant’s breach really not remediable? 

i. If the breach is remediable, did the tenant previously remedy an earlier 
breach “of like nature” after receiving a 21/30 notice in the past? If so, was 
the current breach done intentionally?  

 VRLTA, Va. Code § 55.1-1245(E): If the tenant has been served with a 
prior written notice that required the tenant to remedy a breach, and the 
tenant remedied such breach, where the tenant intentionally commits a 
subsequent breach of a like nature as the prior breach, the landlord may 
serve a written notice on the tenant specifying the acts and omissions 
constituting the subsequent breach, make reference to the prior breach of 
a like nature, and state that the rental agreement will terminate upon a 
date not less than 30 days after receipt of the notice. 

 VRLTA, Va. Code § 55.1-1245(C): If the tenant commits a breach that 
is not remediable, the landlord may serve a written notice on the tenant 
specifying the acts and omissions constituting the breach and stating that 
the rental agreement will terminate upon a date not less than 30 days 
after receipt of the notice….  

 MHLRA, Va. Code § 55.1-1311, incorporates VRLTA § 55.1-1245(C), 
(E). 

8. Termination notice for non-remediable, criminal or willful breach threatening 
health or safety.  

a. Is the breach “illegal drug activity involving a controlled substance…or any activity 
that involves or constitutes a criminal or willful act that also poses a threat to health 
and safety, by the tenant, the tenant’s authorized occupants, or the tenant’s guests or 
invitees”? 

i. VRLTA, Va. Code §55.1-1245(C): …when a breach of the tenant's 
obligations under this chapter or the rental agreement involves or constitutes 
a criminal or a willful act that is not remediable and that poses a threat to 
health or safety, the landlord may terminate the rental agreement 
immediately and proceed to obtain possession of the premises. For purposes 
of this subsection, any illegal drug activity involving a controlled substance, as 
used or defined by the Drug Control Act (§ 54.1-3400 et seq.), or any activity 
that involves or constitutes a criminal or willful act that also poses a threat to 
health and safety, by the tenant, an authorized occupant, or a guest or invitee 
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of the tenant shall constitute an immediate nonremediable violation for which 
the landlord may proceed to terminate the tenancy without the necessity of 
waiting for a conviction of any criminal offense that may arise out of the same 
actions. In order to obtain an order of possession from a court of competent 
jurisdiction terminating the tenancy for illegal drug activity or for any other 
activity that involves or constitutes a criminal or willful act that also poses a 
threat to health and safety, the landlord shall prove any such violations by a 
preponderance of the evidence. However, where the illegal drug activity or 
any activity that involves or constitutes a criminal or willful act that also 
poses a threat to health and safety is engaged in by an authorized occupant or 
a guest or invitee of the tenant, the tenant shall be presumed to have 
knowledge of such activities unless the presumption is rebutted by a 
preponderance of the evidence…. 

 For definition of criminal, see, Jernigan v. Commonwealth, 104 Va. 850, 
52 S.E. 361, 362 (1905) (an act forbidden by a public statute, punishable 
by a proceeding in the name and for the benefit of the State, and, if the 
judgment is not satisfied, by confinement in jail). For definition of willful, 
see, Wood v. Weaver, 121 Va. 250, 92 S.E. 1001 (1917) (“In short, the act 
which constitutes a willful trespass may be anywhere in the domain of the 
law which extends from the region of felonies down to gross negligence, 
but is never found below the border line of the latter in the region of mere 
negligence.); Barnes v. Moore, 199 Va. 227, 98 S.E.2d 683 (1957). 

ii. MHLRA, Va. Code § 55.1-1311, incorporates VRLTA § 55.1-1245(C). 

b. Notice to tenants of federally subsidized housing must specify the acts or omissions 
constituting the breach. 

i. Federally Subsidized Housing: notice must state reasons “with enough 
specificity” that the tenant can prepare a defense. 24 C.F.R. § 247.4(a) 

9. Notice of termination because unit recently became uninhabitable due to fire, 
flooding, other accident. 

a. Either the landlord or the tenant may terminate the lease if needed, following 
statutory requirements. 

i. Landlord must give tenant a 14-day notice of lease termination “based upon 
the landlord’s determination that such damage requires the removal of the 
tenant and the use of the premises is substantially impaired.” 

 VRLTA, Va. Code § 55.1-1240: If the dwelling unit or premises is 
damaged or destroyed by fire or casualty to an extent that the tenant's 
enjoyment of the dwelling unit is substantially impaired or required 
repairs can only be accomplished if the tenant vacates the dwelling unit, 
either the tenant or the landlord may terminate the rental agreement. The 
tenant may terminate the rental agreement by vacating the premises and 
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within 14 days thereafter, serving on the landlord a written notice of his 
intention to terminate the rental agreement, in which case the rental 
agreement terminates as of the date of vacating. If continued occupancy is 
lawful, § 55.1-1411 shall apply. 

The landlord may terminate the rental agreement by giving the tenant 
14 days' notice of his intention to terminate the rental agreement on the 
basis of the landlord's determination that such damage requires the 
removal of the tenant and that the use of the premises is substantially 
impaired, in which case the rental agreement terminates as of the 
expiration of the notice period. 

If the rental agreement is terminated, the landlord shall return all 
security deposits in accordance with § 55.1-1226 and prepaid rent, plus 
accrued interest, recoverable by law unless the landlord reasonably 
believes that the tenant, an authorized occupant, or a guest or invitee of 
the tenant was the cause of the damage or casualty, in which case the 
landlord shall provide a written statement to the tenant for the security 
and prepaid rent, plus accrued interest based upon the damage or 
casualty, and may recover actual damages sustained pursuant to § 55.1-
1251. Proration for rent in the event of termination or apportionment 
shall be made as of the date of the casualty. 

 MHLRA, Va. Code § 55.1-1311, incorporates VRLTA § 55.1-1240. 

10. Notice of termination to former owner living in foreclosed property.  

a. A former homeowner living in a property that is sold at foreclosure becomes a tenant 
at sufferance until the new owner terminates their tenancy. 

b. The new owner of must give the former owner (now tenant at sufferance) a 3-day 
written notice terminating the tenancy. 

c. After the expiration of the three days, the new owner can file an Unlawful Detainer to 
get possession of the home. 

i. Va. Code § 8.01-126(D)(4): If, on the date of a foreclosure sale of a single-
family residential dwelling unit, the former owner remains in possession of 
such dwelling unit, such former owner becomes a tenant at sufferance. Such 
tenancy may be terminated by a written termination notice from the 
successor owner given to such tenant at least three days prior to the effective 
date of termination. Upon the expiration of the three-day period, the 
successor owner may file an unlawful detainer under this section. Such tenant 
shall be responsible for payment of fair market rental from the date of such 
foreclosure until the date the tenant vacates the dwelling unit, as well as 
damages, and for payment of reasonable attorney fees and court costs. 
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11. Notice of termination to tenant in foreclosed property.  

a. New owners acquiring property through foreclosure must honor existing lease. 

b. Landlord cannot terminate the lease of a tenant with more than 90 days left on the 
lease term, with one exception. 

i. A new owner, who bought at foreclosure and who seeks to occupy the unit as 
a primary residence, may terminate such a lease with at least 90 days’ notice.   

c. For leases with less than 90 days remaining in the term, month-to-month leases, and 
leases terminable at will, the landlord (successor in interest) has to give proper notice 
at least 90 days before termination of tenancy. 

i. Protecting Tenants at Foreclosure Act.  Public Law #111-22, §§701-703 
(5/20/09), permanently restored by §304 of the Economic Growth, 
Regulatory Relief, and Consumer Protection Act of 2018 (Public Law #115-
174) which restored sections 701-703, and repealed section 704, of the 
Protecting Tenants at Foreclosure Act of 2009.   
   “In General – In the case of any foreclosure on a federally-related mortgage 
loan or on any dwelling or residential real property after the date of 
enactment of this title, any immediate successor in interest in such property 
pursuant to the foreclosure shall assume such interest subject to –  
   (1) the provision, by such successor in interest of a notice to vacate to any 
bona fide tenant at least 90 days before the effective date of such notice; and  
   (2) the rights of any bona fide tenant, as of the date of such notice of 
foreclosure – 
   (A) under any bona fide lease entered into before the notice of foreclosure to 
occupy the premises until the end of the remaining term of the lease, except 
that a successor in interest may terminate a lease effective on the date of sale 
of the unit to a purchaser who will occupy the unit as a primary residence, 
subject to the receipt by the tenant of the 90 day notice under paragraph (1); 
or  
   (B) without a lease or with a lease terminable at will under State law, subject 
to the receipt by the tenant of the 90 day notice under subsection (1),  
except that nothing under this section shall affect the requirements for 
termination of any Federal- or State-subsidized tenancy or of any State or 
local law that provides longer time periods or other additional protections for 
tenants.” 
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12. Notice of termination due to rehabilitation or conversion of a building 
containing 4 or more dwelling units. 

a. For a lease with a term longer than month-to-month, landlord must serve a proper 
notice at least 120 days before termination. 

i. VRLTA, Va. Code § 55.1-1410(B): In addition to the termination rights 
set forth in subsection A, and notwithstanding the terms of the lease, the 
landlord may terminate a lease agreement in a multifamily residential 
building due to rehabilitation or a change in the use of all or any part of such 
building that contains at least four residential units, upon 120 days' prior 
written notice to the tenant. Changes in use shall include conversion to hotel, 
motel, apartment hotel, or other commercial use, planned unit development, 
substantial rehabilitation, demolition, or sale to a contract purchaser 
requiring an empty building. This 120-day notice requirement shall not be 
waived except in the case of a month-to-month tenancy, which may be 
terminated by the landlord by giving the tenant 30 days' written notice prior 
to the next rent due date of the landlord's intention to terminate the tenancy. 

b. Does the lease or other contract purport to illegally waive the 120-day notice 
requirement? 

i. VRLTA, Va. Code § 55.1-1208(A)(2):  [A rental agreement shall not 
contain provisions that the tenant:] Agrees to waive or forgo rights or 
remedies pertaining to the 120-day conversion or rehabilitation notice 
required in the Virginia Condominium Act (§ 55.1-1900 et seq.) or the 
Virginia Real Estate Cooperative Act (§ 55.1-2100 et seq.) or under § 55.1-
1410…. 

13. Notice of termination due to rehabilitation or change in the use of all or part of 
a manufactured home park. 

a. Landlord must serve a proper notice at least 180 days before termination. 

i. MHLRA, Va. Code § 55.1-1308(B): If the termination is due to 
rehabilitation or a change in the use of all or any part of a manufactured 
home park by the landlord, a 180-day written notice is required to terminate 
a rental agreement. As used in this subsection, "change" includes conversion 
to hotel, motel, or other commercial use; planned unit development; 
rehabilitation; demolition; or sale to a contract purchaser. This 180-day 
notice requirement shall not be waived; however, a period of less than 180 
days may be agreed upon by both the landlord and tenant in a written 
agreement separate from the rental agreement executed after such notice is 
given and applicable only to the 180-day notice period. 
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b. Does the lease or other contract purport to waive the 180-day notice requirement? 

i. Was the contract waiving the requirement executed after a 180-day notice 
was given, as required? 

ii. Was the waiver truly informed and voluntary by tenant? 

iii. Was the waiver separate from the lease, as required? 

14. Notice of subsidy termination from housing authority. 

a. Before terminating a tenant’s Section 8 rent subsidy, the Public Housing Authority 
must give the tenant family “prompt written notice,” to include the following (24 
C.F.R. § 982.555): 

i. A brief statement of reasons for the decision. 

 Must have sufficient detail to provide adequate notice to the family of the 
facts leading to termination. Conclusory notice that the family violated a 
specific regulatory provision is inadequate, and not cured by the tenant’s 
actual notice.  

 PHA may not introduce additional grounds for termination, not included 
in the notice, at the informal hearing. 

ii. Statement that if the family does not agree with the decision, the family may 
request an informal hearing on the decision. 

iii. The deadline for the family to request an informal hearing. 

UNLAWFUL DETAINER FILED  

15. Upcoming Unlawful Detainer return date. 

a. The caller should always be encouraged to appear at the return date.  

b. If the client has a potential defense, it is generally a good idea for them to ask for 
pleadings. 

c. Landlord must have served and tenant received a proper (not defective) Notice of 
Termination, as described above. 

i. But presumption of receipt if properly addressed and mailed. (See above.) 
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d. Landlord must have filed the Unlawful Detainer only after the expiration of the 
notice period.  

i. The right to possession must be present when the action is filed and does not 
accrue until the expiration of the notice period. See, Merryman v. Hoover, 
107 Va. 485, 59 S.E. 483 (1907).  

e. Challenging the plaintiff’s standing to sue  

i. Complaint cannot be amended to substitute proper plaintiff if it was filed in 
the name of an improper one. 

ii. The UD must be filed in the name of a plaintiff who is entitled to possession 
of the premises. Va. Code § 55.1-1406 

 Corporate or LLC name must be correct 

 Must be in the name of the owner or landlord, not an agent 

 Filed by layperson in the name of another individual as landlord 
(unauthorized practice of law) 

 Suit brought by agent who is not a broker but is leasing a property owned 
by someone else in violation of brokerage statute 

 Partnership not observing formalities of suit 

 Plaintiff with standing only as a fiduciary (administrator or executor) sues 
in individual capacity 

iii. UD filed by a plaintiff using an assumed name, that name must be properly 
filed with the Circuit Court or SCC. 

f. Right of Redemption: Can the tenant pay off all that is owed (not just rent) by the 
return date? 

i. Tenants can redeem the tenancy (once per year per dwelling unit) by paying 
all rent and arrears due and owing as of the return date; late fees, other 
charges and reasonable attorney’s fees in the lease; and court costs.   

 VRLTA, Va. Code § 55.1-1250(D): In cases of unlawful detainer, a 
tenant may pay the landlord or the landlord's attorney or pay into court 
all (i) rent due and owing as of the court date as contracted for in the 
rental agreement, (ii) other charges and fees as contracted for in the 
rental agreement, (iii) late charges contracted for in the rental agreement, 
(iv) reasonable attorney fees as contracted for in the rental agreement or 
as provided by law, and (v) costs of the proceeding as provided by law, at 
which time the unlawful detainer proceeding shall be dismissed. If such 
payment has not been made as of the return date for the unlawful 
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detainer, the tenant may pay to the landlord, the landlord's attorney, or 
the court all amounts claimed on the summons in unlawful detainer, 
including current rent, damages, late fees, costs of court, any civil 
recovery, attorney fees, and sheriff fees, no less than two business days 
before the date scheduled by the officer to whom the writ of eviction has 
been delivered to be executed. Any payments made by the tenant shall be 
by cashier's check, certified check, or money order. A tenant may invoke 
the rights granted in this section no more than one time during any 12-
month period of continuous residency in the dwelling unit, regardless of 
the term of the rental agreement or any renewal term of the rental 
agreement. 

ii. A tenant can exercise the right to redeem once in a 12-month period of 
continuous residency for each dwelling unit. If they redeem at one property in 
January then move to another property, they can redeem that new tenancy 
without having to wait till the following January. 

g. Redemption Tender: Can the tenant present at the return date a written commitment 
from a local government or nonprofit to pay all that is owed (not just rent) within 10 
days?  

i. A local government or nonprofit provides a written commitment to pay, 
within 10 days of the return date, all rent and arrears due and owing as of the 
court date, late fees, other charges and reasonable attorney’s fees in the lease, 
and court costs, the tenant can redeem. 

ii. The court grants a continuance for 10 days. 

iii. Upon complete payment to the landlord, the court dismissed the action. 

iv. If the landlord doesn’t receive complete payment by the deadline, the court 
grants a judgment for all money due and immediate possession to the 
landlord.   

 VRLTA, Va. Code § 55.1-1250(B)-(C): B. The tenant may pay or 
present to the court a redemption tender for payment of all rent due and 
owing as of the return date, including late charges, attorney fees, and 
court costs, at or before the first return date on an action for unlawful 
detainer. For purposes of this section, "redemption tender" means a 
written commitment to pay all rent due and owing as of the return date, 
including late charges, attorney fees, and court costs, by a local 
government or nonprofit entity within 10 days of such return date. 

 C. If the tenant presents a redemption tender to the court at the return 
date, the court shall continue the action for unlawful detainer for 10 days 
following the return date for payment to the landlord of all rent due and 
owing as of the return date, including late charges, attorney fees, and 
court costs, and dismiss the action upon such payment. Should the 
landlord not receive full payment of all rent due and owing as of the 
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return date, including late charges, attorney fees, and court costs, within 
10 days of the return date, the court shall, without further evidence, grant 
to the landlord judgment for all amounts due and immediate possession 
of the premises. 

h. If the basis of the claim is unpaid rent, did the tenant pay the landlord all sums due 
prior to the landlord filing the Unlawful Detainer? 

i. The right to possession must be present when the action is filed. See, 
Merryman v. Hoover, 107 Va. 485, 59 S.E. 483 (1907).  

i. Landlord cannot refuse tender of rent or other payment. 

i. See, Young v. Ellis, 91 Va. 297, 21 S.E. 480 (1895); Boggs v. Duncan, 202 Va. 
877, 121 S.E.2d 359 (1961); Whitt v. Godwin, 205 Va. 797, 139 S.E.2d 841 
(1965). 

j. Tenant has properly withheld rent from landlord due to poor housing conditions. 
(Similar to Tenant’s Assertion, but defensive.) 

i. Tenant must still be in possession of the property. 

ii. Existence of fire hazard, serious threat to life, health, or safety of occupants; 
no heat, running water, light, electricity or adequate plumbing; rodent 
infestation; or condition that’s a material noncompliance by landlord with 
lease or law.  

 Conditions still exist. 

 Conditions were not caused by tenant or their family or guests. 

 Tenant has not unreasonably refused the landlord entry so they could 
correct the conditions. 

iii. Before the UD was filed, tenant served landlord written notice or landlord 
received a violation or condemnation notice from state or local government 
but landlord has unreasonably failed to remedy.  

 District Court Judges’ Benchbook (2018), p. 115, indicates that “in most 
cases,” 30 days is the time reasonably allowed for the landlord to remedy 
the conditions.  

iv. Tenant has paid into court the amount of rent found by the court to be due 
and unpaid.  

v. The Court can order various remedies based on this defense, including rent 
abatement in part or in whole, termination of the lease or return of 
possession to the landlord, or referral to a government agency for 
investigation. 
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 VRLTA, Va. Code § 55.1-1241 

 MHLRA, Va. Code § 55.1-1311, incorporates VRLTA § 55.1-1241. 

16. Unlawful Detainer contested and set for trial on the merits. 

a. Landlord and tenant entered into a new lease resulting in a new tenancy after the 
previous tenancy was breached. 

b. Tenant’s breach is not material noncompliance with building and housing codes 
materially affecting health or safety, as claimed by landlord. 

i. VRLTA, § 55.1-1227(A)(1): A. In addition to the provisions of the rental 
agreement, the tenant shall:   
   1. Comply with all obligations primarily imposed upon tenants by applicable 
provisions of building and housing codes materially affecting health and 
safety…. 

c. Landlord cannot terminate, due solely to an act of family abuse against a tenant, the 
lease of a victim of family abuse that occurred in the dwelling unit or on the 
premises, but with many limitations. VRLTA, § 55.1-1245(D) 

i. “Family abuse” and “family or household member” are defined in Va. Code § 
16.1-228. 

ii. The abuser is barred from the dwelling unit by landlord based upon 
information provided by the tenant to the landlord; or barred by a court-
issued protective order pursuant to § 16.1-253.1, 16.1-279.1, or subsection B of 
§ 20-103. 

iii. Tenant must provide landlord, within 21 days of alleged offense, written 
evidence of her (or his) status as a victim of family abuse and of abuser’s ban 
from returning to the dwelling. 

iv. If the abuser returns to the dwelling unit in violation of the ban or protective 
order, the tenant must notify landlord within 24 hours. 

 VRLTA, Va. Code § 55.1-1245(D) 

 MHLRA, Va. Code § 55.1-1311, incorporates VRLTA § 55.1-1245(D). 

d. Eviction cannot be brought in unlawful retaliation for tenant’s exercise of certain 
protected rights.  

i. Termination of the lease without cause after landlord has knowledge that… 

 The tenant has complained to a governmental agency charged with 
responsibility for enforcement of a building or housing code of a violation 
applicable to the premises materially affecting health or safety. 
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 The tenant has made a complaint to or filed a suit against the landlord for 
a violation of any provision of the VRLTA. 

 The tenant has organized or become a member of a tenants’ organization. 

 The tenant has testified in a court proceeding against the landlord. 

ii. But, the landlord may still evict for the following: 

 Violation of the applicable building or housing code was caused primarily 
by lack of reasonable care by the tenant or a member of his household or a 
person on the premises with his consent; 

 The tenant is in default in rent; 

 Compliance with the applicable building or housing code requires 
alteration, remodeling or demolition that would effectively deprive the 
tenant of use of the dwelling unit; or 

 The tenant is in default of a provision of the rental agreement materially 
affecting the health and safety of himself or others. … 

iii. VRLTA, Va. Code § 55.1-1258 

iv. MHLRA, Va. Code § 55.1-1314 [Similar to VRLTA provisions.] 

e. Landlord accepted rent after alleged lease violation or receipt of a judgment for 
possession without giving tenant proper written notice of acceptance of rent with 
reservation.  

i. Notice of reservation should state that acceptance of payments from tenant 
do not “constitute a waiver of the landlord’s right to evict the tenant from the 
dwelling unit.”   

 Some landlords are not including in their reservation notices the required 
language of not waiving the landlord’s right to evict the tenant.  Instead, 
they say they are not waiving the right to proceed to court, or to get a 
judgment of possession, or similar language that does not use the word 
“evict” or “eviction.”  Hence, the reservation notice does not comply with 
§ 55.1-1250, and is not a proper notice, and rent was accepted without 
reservation.   

ii. Rent accepted without reservation renews the tenancy and prevents the 
landlord from either getting a judgment of possession or having a Writ of 
Possession executed on a previous judgment of possession. 

 VRLTA, Va. Code § 55.1-1250(A): The landlord may accept full or 
partial payment of all rent and receive an order of possession from a court 
of competent jurisdiction pursuant to an unlawful detainer action filed 
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under Article 13 (§ 8.01-124 et seq.) of Chapter 3 of Title 8.01 and proceed 
with eviction under § 55.1-1255, provided that the landlord has stated in a 
written notice to the tenant that any and all amounts owed to the landlord 
by the tenant, including payment of any rent, damages, money judgment, 
award of attorney fees, and court costs, would be accepted with 
reservation and would not constitute a waiver of the landlord's right to 
evict the tenant from the dwelling unit. Such notice may be included in a 
written termination notice given by the landlord to the tenant in 
accordance with § 55.1-1245, and if so included, nothing herein shall be 
construed by a court of law or otherwise as requiring such landlord to give 
the tenant subsequent written notice. If the dwelling unit is a public 
housing unit or other housing unit subject to regulation by the U.S. 
Department of Housing and Urban Development, nothing in this section 
shall be construed to require that written notice be given to any public 
agency paying a portion of the rent under the rental agreement…. 

 MHLRA, Va. Code § 55.1-1309: Unless the landlord accepts the rent 
with reservation, and gives a written notice to the tenant of such 
acceptance within five business days of receipt of the rent, acceptance of 
periodic rent payments with knowledge in fact of a material 
noncompliance by the tenant shall constitute a waiver of the landlord's 
right to terminate the rental agreement. Except as provided in § 55.1-
1423, if the landlord has given the tenant written notice that the rent 
payments have been accepted with reservation, the landlord may accept 
full payment of all rent payments and still be entitled to receive an order 
of possession terminating the rental agreement. 

f. Conduct constituting a breach of the lease did not occur or tenant not responsible.   

i. Tenant is not responsible for conduct of persons on premises without the 
consent of tenant.   

 VRLTA, Va. Code § 55.1-1227(A)(12): A. In addition to the provisions 
of the rental agreement, the tenant shall: …  
   12. Be responsible for his conduct and the conduct of other persons, 
whether known by the tenant or not, who are on the premises with his 
consent, to ensure that his neighbors' peaceful enjoyment of the premises 
will not be disturbed;…. 

 MHLRA, Va. Code § 55.1-1304(5) [Substantially similar to VRLTA 
provision.] 

g. Landlord is attempting to enforce an illegal lease provision – see Appendix A: Illegal 
Lease Provisions 

i. VRLTA, Va. Code § 55.1-1208: A. A rental agreement shall not contain 
provisions that the tenant: 
   1. Agrees to waive or forgo rights or remedies under this chapter; 
   2. Agrees to waive or forgo rights or remedies pertaining to the 120-day 
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conversion or rehabilitation notice required in the Virginia Condominium Act 
(§ 55.1-1900 et seq.) or the Virginia Real Estate Cooperative Act (§ 55.1-2100 
et seq.) or under § 55.1-1410; 
   3. Authorizes any person to confess judgment on a claim arising out of the 
rental agreement; 
   4. Agrees to pay the landlord's attorney fees except as provided in this 
chapter; 
   5. Agrees to the exculpation or limitation of any liability of the landlord to 
the tenant arising under law or to indemnify the landlord for that liability or 
any associated costs;  
   6. Agrees as a condition of tenancy in public housing to a prohibition or 
restriction of any lawful possession of a firearm within individual dwelling 
units unless required by federal law or regulation; or 
   7. Agrees to both the payment of a security deposit and the provision of a 
bond or commercial insurance policy purchased by the tenant to secure the 
performance of the terms and conditions of a rental agreement, if the total of 
the security deposit and the bond or insurance premium exceeds the amount 
of two months' periodic rent.  
B. Any provision prohibited by subsection A that is included in a rental 
agreement is unenforceable. If a landlord brings an action to enforce any such 
provision, the tenant may recover actual damages sustained by him and 
reasonable attorney fees. 

ii. MHLRA, Va. Code § 55.1-1311, incorporates VRLTA § 55.1-1208. 

h. Landlord is attempting to enforce an ambiguous lease provision that should be 
construed against the drafter (landlord). 

i. Under Virginia common law, a writing is construed against the party who 
prepared it.  See, Winn v. Aleda Construction Company, 227 Va. 304, 307, 
315 S.E.2d 193, 195 (1984); Graham v. Commonwealth, 206 Va. 431, 435, 143 
S.E.2d 831, 834 (1965); Worrie v. Boze, 191 Va. 916, 924, 62 S.E.2d 876, 880 
(1951). 

i. Landlord is attempting to enforce an unconscionable lease provision. 

i. Under Virginia law, an inequitable and unconscionable bargain has been 
defined to be “one that no man in his senses and not under a delusion would 
make, on the one hand, and as no fair man would accept, on the other.”   The 
inequality must be so gross as to shock the conscience.  See, Management 
Enterprises, Inc. v. Thorncroft Co., 243 VA. 469, 473, 416 S.E.2d 229, 232 
(1992), citing, Smyth Brothers v. Beresford, 128 Va. 137, 170, 104 S.E. 371, 
382 (1920). 

j. Eviction is discriminatory based on race, color, religion, national origin, gender, age 
(elderliness), familial status (having minor children) or disability.  

i. Federal Fair Housing Act, 42 U.S.C. §§ 3601 – 3619 
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ii. Virginia’s Fair Housing Law, Va. Code §§ 36-96.1 to 36-96.23 

k. Eviction is in retaliation for tenant exercising or defending their fair housing rights.  

i. 42 U.S.C.A. § 3617: It shall be unlawful to coerce, intimidate, threaten, or 
interfere with any person in the exercise or enjoyment of, or on account of his 
having exercised or enjoyed, or on account of his having aided or encouraged 
any other person in the exercise or enjoyment of, any right granted or 
protected by section 3603, 3604, 3605, or 3606 of this title. 

 “[W]hether or not there was a valid basis for the eviction proceeding, 
while relevant to the issue of discriminatory or retaliatory intent, is not 
determinative.” Reyes v. Fairfield Properties, 661 F. Supp. 2d 249, 267 
(E.D.N.Y. 2009) 

ii. Va. Code § 36-96.5: It shall be an unlawful discriminatory housing practice 
for any person to coerce, intimidate, threaten, or interfere with any person in 
the exercise or enjoyment of, or on account of his having exercised or enjoyed, 
or on the account of his having aided or encouraged any other person in the 
exercise or enjoyment of, any right granted or protected by this chapter. 

l. Tenancy in mobile home park not terminated for one of five permissible statutory 
reasons. MHLRA, Va. Code § 55.1-1315 

i. Nonpayment of rent. 

ii. Violation of building and housing code caused by tenant. 

iii. Violation of federal, state or local ordinance detrimental to health, safety or 
welfare of other residents. 

iv. Violation of any rule materially affecting health, safety or welfare. 

v. Two or more violations of lease or rule within a six month period. 

m. Lease breach is minor or is remediable and has been cured and has not recurred. 

i. See, Neale v. Jones, 232 Va. 203, 209, 349 S.E.2d 116, 120 (1986) (“[T]he 
lessors failed to sustain their burden to prove that any acts of omission or 
commission of the lessee were…’of such substantial character as to defeat the 
object of the parties in making the contract.’”). 

ii. Va. Code § 16.1-93: Every action or other proceeding in a court not of 
record shall be tried according to the principles of law and equity, and when 
the same conflict the principles of equity shall prevail. 
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n. Landlord did not properly calculate federally subsidized housing tenant’s share of 
rent. 24 C.F.R. §§ 5.628 – 5.634 

i. Determining total tenant payment (TTP). Total tenant payment is the highest 
of the following amounts, rounded to the nearest dollar: 

 30 percent of the family’s monthly adjusted income; 

 10 percent of the family’s monthly income; 

 If the family is receiving payments for welfare assistance from a public 
agency and a part of those payments, adjusted in accordance with the 
family’s actual housing costs, is specifically designated by such agency to 
meet the family’s housing costs, the portion of those payments which is so 
designated; or 

 The minimum rent, as determined in accordance with §5.630. 

ii. If the cost of utilities is not included in the tenant rent but is the 
responsibility of the tenant, the tenant receives a utility allowance equal to the 
monthly cost of a reasonable consumption of utilities by an energy 
conservative household of modest circumstances.  24 C.F.R. §5.603 

iii. Determining tenant rent. Tenant rent is total tenant payment (TTP) minus 
any utility allowance. 

o. Federally subsidized tenant did not commit one or more substantial violations of the 
rental agreement, or repeated minor violations of the rental agreement which: 
disrupt the livability of the project, adversely affect the health or safety of any person, 
adversely affect the right of any tenant to the quiet enjoyment of the leased premises 
and related project facilities, interfere with the management of the project, or have 
an adverse financial effect on the project.   

i. 24 C.F.R. §880.607(b)(3): Material noncompliance. 
(i) Material noncompliance with the lease includes: 
      (A) One or more substantial violations of the lease; or 
      (B) Repeated minor violations of the lease that disrupt the livability of the 
building; adversely affect the health or safety of any person or the right of any 
tenant to the quiet enjoyment of the leased premises and related facilities; 
interfere with the management of the building or have an adverse financial 
effect on the building. 
(ii) Failure of the family to timely submit all required information on family 
income and composition, including failure to submit required evidence of 
citizenship or eligible immigration status (as provided by 24 C.F.R. part 5), 
failure to disclose and verify Social Security Numbers (as provided by 24 
C.F.R. part 5), failure to sign and submit consent forms (as provided by 24 
C.F.R. part 5), or knowingly providing incomplete or inaccurate information, 
shall constitute a substantial violation of the lease. 



Eviction Legal Helpline Volunteer Manual, Vol. 3: Advice Callbacks & Eviction Defense Outline (v. 2, 12/2/19) 

– 39 – 

p. Landlord, during the initial lease term of a federally subsidized tenant, may not 
terminate the lease ‘for good cause’ unless it is for something the tenant family did or 
failed to do. 

i. 24 C.F.R. § 982.310(d)(2): During the initial lease term, the owner may 
not terminate the tenancy for “other good cause,” unless the owner is 
terminating the tenancy because of something the family did or failed to do. 
For example, during this period, the owner may not terminate the tenancy for 
“other good cause” based on any of the following grounds: failure by the 
family to accept the offer of a new lease or revision; the owner’s desire to use 
the unit for personal or family use, or for a purpose other than as a residential 
rental unit; or a business or economic reason for termination of the tenancy 
(see paragraph (d)(1)(iv) of this section). 

q. Landlord must have good cause to terminate the lease of a tenant in a low-income 
housing tax credit (LIHTC) unit, either during or at the end of a lease term. 

i. See, IRS Revenue Ruling 2004-82, at A-5 (“[I.R.C.] Section 42(h)(6)(B)(i) 
requires that an extended low-income housing commitment include a 
prohibition during the extended use period against (1) the eviction or the 
termination of tenancy (other than for good cause) of an existing tenant of 
any low-income unit (no-cause eviction protection)….”); Mendoza v. 
Frenchman Hill Apartments Ltd. P’ship, No. CV-03-494-RHW, 2005 WL 
6581642, at *11 (E.D. Wash. Jan. 20, 2005). 

r. Landlord may not terminate a lease based on nonpayment of the federally subsidized 
portion of the rent. 

i. 24 C.F.R. § 982.310(b)(2): The PHA [Public Housing Authority] failure to 
pay the housing assistance payment to the owner is not a violation of the lease 
between the tenant and the owner. During the term of the lease the owner 
may not terminate the tenancy of the family for nonpayment of the PHA 
housing assistance payment. 

s. Landlord may not demand that a federally subsidized tenant pay additional rent that 
is unauthorized under the federal rules. (Cannot sue for under-the-table rent 
payments.) 

i. 24 C.F.R. 982.451(b)(4): (i) The part of the rent to owner which is paid by 
the tenant may not be more than: 
   (A) The rent to owner; minus 
   (B) The PHA housing assistance payment to the owner. 
(ii) The owner may not demand or accept any rent payment from the tenant 
in excess of this maximum, and must immediately return any excess rent 
payment to the tenant. 
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t. Landlord may not evict federally subsidized tenant for failure to report information, 
or for reporting accurate information, unless landlord shows that the tenant had 
notice of the reporting requirement at issue and the consequences of failure to 
report.   

i. See, Ellis v. Ritchie, 803 F.Supp 1097 (E.D. Va. 1992). 

17. Judgment for possession granted, 10-day appeal deadline upcoming. 

a. The tenant may file and perfect an appeal within 10 days of the judgment, appealing 
the case to Circuit Court de novo. 

i. To perfect the appeal, the tenant must post bond with the court in the amount 
of all accrued rent and damages (up to 1 year’s rent) and for up to three 
months’ of rent going forward. 

 Va. Code § 8.01-129(B): …When the appeal is taken by the defendant, 
he shall be required to give security also for all rent which has accrued 
and may accrue upon the premises, but for not more than one year’s rent, 
and also for all damages that have accrued or may accrue from the 
unlawful use and occupation of the premises for a period not exceeding 
three months. Trial by jury shall be had upon application of any party. 

ii. If the tenant perfects the appeal by the deadline, the sheriff will return any 
Writ of Possession that had issued on the appealed judgment and cancel the 
scheduled eviction. 

 Va. Code § 8.01-129(B): In any unlawful detainer case filed under § 
8.01-126, if a judge grants the plaintiff a judgment for possession of the 
premises, upon request of the plaintiff, the judge shall further order that 
the writ issue immediately upon entry of judgment for possession. In such 
case, the clerk shall deliver the writ to the sheriff, who shall then, at least 
72 hours prior to execution of such writ, serve notice of intent to execute 
the writ, including the date and time of eviction, as provided in § 8.01-
470. In no case, however, shall the sheriff evict the defendant from the 
dwelling unit prior to the expiration of the defendant’s 10-day appeal 
period. If the defendant perfects an appeal, the sheriff shall return the 
writ to the clerk who issued it…. 

b. The tenant may file a Motion for a New Trial (or Motion to Rehear) within 30 days of 
the judgment. (See below.) 

c. The tenant may exercise their extended right of redemption. (See below, under 
Notice of Eviction Posted by Sheriff.) 

i. If such payment has not been made as of the return date for the unlawful 
detainer, the tenant may pay to the landlord, the landlord’s attorney, or the 
court all amounts claimed on the summons in unlawful detainer, including 
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current rent, damages, late fees, costs of court, any civil recovery, attorney 
fees, and sheriff fees, no less than two business days before the date 
scheduled by the officer to whom the writ of eviction has been delivered to be 
executed. Any payments made by the tenant shall be by cashier’s check, 
certified check, or money order. 

18. Judgment for possession granted, appeal deadline passed, but within 30-day 
deadline for motion to rehear. 

a. The tenant may file a Motion for a New Trial (or Motion to Rehear) within 30 days of 
the judgment. 

i. The motion must be heard and decided within 45 days of the judgment. 

ii. The deadline for filing and perfecting an appeal is not stayed by a Motion for 
a New Trial (or Motion to Rehear). 

 Va. Code § 16.1-97.1:  A. No new trial may be granted from any 
judgment in a district court unless a motion by one of the parties is made 
within thirty days after the date of judgment, not including the date of 
entry of such judgment. The motion for new trial shall be heard by the 
judge who rendered the judgment, but if the judge is not in office, is 
absent from the jurisdiction, or is otherwise unavailable to hear the 
motion for new trial, such motion may be heard by a judge of that district 
court. 
   B. A hearing shall be held by the court, as provided herein, and the court 
shall rule on any such motions not later than forty-five days after the date 
of judgment, not including the date of entry of such judgment. Nothing 
contained in this section shall operate to alter the granting of a new trial 
by the court pursuant to § 8.01-428, or to alter the requirements for 
appeal from any judgment of any district court as otherwise provided by 
law. 

iii. Form DC-350: Motion for a New Trial / Motion to Rehear 
(http://www.courts.state.va.us/forms/district/dc368.pdf)  

b. The tenant may exercise their extended right of redemption. (See below, under 
Notice of Eviction Posted by Sheriff.) 

19. Judgment for possession granted, 30-day deadline for motion to rehear passed. 

a. If the landlord received a default judgment, the tenant may file a motion to set aside 
the judgment, alleging proper grounds. 

i. Fraud on the court (must file within 2 years of judgment) 

ii. Void judgment (for example, lack of service) 

iii. Proof of an accord and satisfaction 
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iv. Proof that the tenant was a servicemember  

 Va. Code § 8.01-428: Default judgments and decrees pro confesso; 
summary procedure.--Upon motion of the plaintiff or judgment debtor 
and after reasonable notice to the opposite party, his attorney of record or 
other agent, the court may set aside a judgment by default or a decree pro 
confesso upon the following grounds: (i) fraud on the court, (ii) a void 
judgment, (iii) on proof of an accord and satisfaction, or (iv) on proof that 
the defendant was, at the time of service of process or entry of judgment, a 
servicemember as defined in 50 U.S.C. § 3911. Such motion on the ground 
of fraud on the court shall be made within two years from the date of the 
judgment or decree. 

v. Form DC-434: Motion to Set Aside Default Judgment 
(http://www.courts.state.va.us/forms/district/dc434.pdf)  

b. The tenant may exercise their extended right of redemption. (See below, under 
Notice of Eviction Posted by Sheriff.) 

20. Writ of eviction issued to sheriff. 

a. Tenant may file a motion to quash the writ of eviction. 

i. Tenant serves the landlord and request a hearing on the motion ASAP. 

 Va. Code § 8.01-477: A motion to quash an execution may, after 
reasonable notice to the adverse party, be heard and decided by the court 
which issued the execution. Such court, on the application of the plaintiff 
in the motion, may make an order staying the proceedings on the 
execution until the motion be heard and determined, the order not to be 
effectual until bond be given in such penalty and with such condition, and 
either with or without surety, as the court may prescribe. The clerk from 
whose office the execution issued, shall take the bond and make as many 
copies of the order as may be necessary and endorse thereon that the 
bond required has been given; and a copy shall be served on the plaintiff 
in the execution and on the officer in whose hands the execution is placed. 

 Form DC-371: Motion and Notice of Hearing 
(http://www.courts.state.va.us/forms/district/dc371.pdf)  

b. Reasons for quashing the writ could include the following: 

i. Tenant made rent payments to the landlord since the judgment and the 
landlord accepted rent without giving tenant the required notices of 
reservation. Va. Code § 55.1-1250. (See explanation above.) 

ii. The landlord and tenant entered into a new lease since the date of the 
judgment on which the writ is based. Va. Code § 8.01-471.  

 See also, Mullins v. Sturgill, 192 Va. 653 (1951) (“Generally speaking, any 
recognition by a lessor of a tenancy as subsisting after a right of entry has 
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accrued, where the lessor has notice of the forfeiture will have the effect of 
a waiver of the landlord’s right to a forfeiture of the leasehold. Slight acts 
on the part of a lessor may be sufficient. Indeed, it has been ruled that any 
act on the part of the lessor, by word or deed, with knowledge of what has 
been done, which signifies his intention to affirm the lease, is conclusive 
evidence of a waiver of the forfeiture.”). 

iii. The box on the writ indicating acceptance of rent with reservation was not 
checked. 

iv. The date of the scheduled eviction is within the tenant’s 10-day period to 
appeal the judgment for possession. Va. Code § 8.01-129(B). 

v. The writ of possession is based on a judgment for possession that was more 
than 180 days old when the writ was issued. Va. Code § 8.01-471. 

c. The tenant may exercise their extended right of redemption. (See below, under 
Notice of Eviction Posted by Sheriff.) 

21. Notice of Eviction posted by sheriff. 

a. If still within the 10-day appeal period, tenant may file and perfect an appeal of the 
judgment. (See above.) 

b. Tenant may file a motion to quash the writ of possession, if it can be served and 
heard before the eviction is scheduled to take place. (See above.) 

c. The tenant may exercise their extended right of redemption up until two business 
days before the date scheduled for the eviction.  

i. NOTE: Because the extended right of redemption is new (as of 7/1/19), we 
recommend that tenants who can use this right do so by making payment to 
the court clerk’s office and confirming that the clerk has communicated with 
the sheriff’s office to cancel the eviction. Ideally, the tenant could use the help 
of a legal aid attorney to do this and to try to have the judgment changed in 
the court records to dismissed, as the statute implies.  

ii. VRLTA, Va. Code § 55.1-1250(D): In cases of unlawful detainer, a tenant 
may pay the landlord or the landlord's attorney or pay into court all (i) rent 
due and owing as of the court date as contracted for in the rental agreement, 
(ii) other charges and fees as contracted for in the rental agreement, (iii) late 
charges contracted for in the rental agreement, (iv) reasonable attorney fees 
as contracted for in the rental agreement or as provided by law, and (v) costs 
of the proceeding as provided by law, at which time the unlawful detainer 
proceeding shall be dismissed. If such payment has not been made as of the 
return date for the unlawful detainer, the tenant may pay to the landlord, the 
landlord's attorney, or the court all amounts claimed on the summons in 
unlawful detainer, including current rent, damages, late fees, costs of court, 
any civil recovery, attorney fees, and sheriff fees, no less than two business 
days before the date scheduled by the officer to whom the writ of eviction has 
been delivered to be executed. Any payments made by the tenant shall be by 
cashier’s check, certified check, or money order. A tenant may invoke the 
rights granted in this section no more than one time during any 12-month 
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period of continuous residency in the dwelling unit, regardless of the term of 
the rental agreement or any renewal term of the rental agreement. 

iii. MHLRA does not incorporate this VRLTA statute, but check the tenant’s 
written lease to see if it states that the VRLTA governs. (Some do.) If the 
landlord hasn’t offered a written lease, which the MHLRA requires, one can 
assert that the VRLTA does apply. 

d. The owner of a manufactured home in a mobile home park covered by the MHLRA 
can leave their home in the park after eviction for up to 90 days from the date of the 
judgment for possession, if they get current and stay current on rent. 

i. MHLRA, § 55.1-1316: A tenant who has been evicted from a manufactured 
home park shall have 90 days after judgment has been entered in which to 
sell the manufactured home or remove the manufactured home from the 
manufactured home park. Such tenant shall be responsible for paying the 
rental amount and for regular maintenance of the manufactured home lot 
during the period between the date of eviction and the sale of the 
manufactured home or the removal of the manufactured home from the 
manufactured home park. Such right to keep the manufactured home in the 
manufactured home park shall be conditioned upon the payment of all rent 
accrued prior to the date of judgment and prospective monthly rent as it 
becomes due. During such term, a secured party shall be liable for such 
charges as provided in § 55.1-1305. The manufactured home park owner shall 
have a lien on the manufactured home to the extent that such rental 
payments are not made. Any sale of the manufactured home shall be subject 
to the rights of any secured party having a security interest in the home, and 
the lien granted to the manufactured home park owner under this section 
shall be subject to any such security interest. 

ii. Mobile home park residents typically don’t know they have this right. 
Landlords are unlikely to either inform them or willingly respect the right. 
And sheriff’s offices often do not know what such an eviction really means.  

 Our position is that eviction in the context of a mobile home park, when 
the home owner has gotten current on rent and damages owed, means 
that the residents must leave the home and stop using it as a dwelling. But 
the landlord cannot move or force the homeowner to move the home from 
the lot, nor can the landlord change the locks on the home or otherwise 
deny the homeowner reasonable access to the home for the purposes of 
preparing and selling the it. 

22. Sheriff came as scheduled, eviction already carried out. 

a. If eviction has already occurred, the call falls outside the scope of the Helpline.  

i. If the caller wants help related to a security deposit or access to their personal 
property, refer the caller to 1-866-LEGLAID (1-866-534-5243) or Virginia 
Lawyer Referral Service at 1-800-552-7977. 
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Appendices 

APPENDIX A: ILLEGAL LEASE PROVISIONS 

1. Provisions illegal under the VRLTA. Va. Code § 55.1-1208. 

a. Tenant agrees to waive or forego rights or remedies under the VRLTA. 

b. Tenant agrees to waive or forego rights or remedies pertaining to the 120-day notice 
required for conversion or rehabilitation of multifamily dwellings. 

c. Authorizes any person to confess judgment on a claim arising out of the rental 
agreement. 

d. Tenant agrees to pay the landlord’s attorney’s fees except as provided in this chapter. 

e. Tenant agrees to the exculpation or limitation of any liability of the landlord to the 
tenant arising under law or to indemnify the landlord for that liability or the costs 
connected therewith. 

f. Agrees as a condition of tenancy in public housing to a prohibition or restriction of 
any lawful possession of a firearm within individual dwelling units unless required by 
federal law or regulation. 

g. Agrees to both the payment of a security deposit and the provision of a bond or 
commercial insurance policy purchased by the tenant to secure the performance of 
the terms and conditions of a rental agreement, if the total of the security deposit and 
the bond or insurance premium exceeds the amount of two months' periodic rent. 

2. Provisions illegal under the MHLRA. Va. Code §§ 55.1-1301, -1306, -1310. 

a. An entrance fee for the privilege of leasing or occupying a manufactured home lot; 

b. A commission on the sale of a manufactured home located in the manufactured 
home park unless the tenant expressly employs the landlord to perform a service in 
connection with such sale but no such employment of the landlord by the tenant shall 
be a condition or term of the initial sale or rental. 

c. A fee for improvements or installations on the interior of a manufactured home, 
unless the tenant expressly employs him to perform a service in connection with such 
entrance, installation, improvement or sale. 

d. Payment from tenants in exchange for services related to TV, cable, satellite TV, cable 
modem, etc., unless the landlord is itself the provider of the service. Nor shall any 
landlord discriminate in rental charges between tenants who receive any such service 
and those who do not.   

e. An exit fee for moving a manufactured home from a manufactured home park. 
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f. Limiting access to the tenant’s manufactured home site of an invitee of the tenant 
without charge or registration. 

g. Restrictions on vendors from whom a home owner may purchase of goods and 
services.   

h. Any provisions contrary to the provisions of the MHLRA. 

i. Prohibiting a tenant from selling their manufactured home.  

j. Unreasonably refusing or restricting the sale or rental of a manufactured home. 

k. Prohibiting the manufactured home owner from placing a “for sale” sign on or in 
their home. 

3. Provisions illegal in public housing and most subsidized housing leases. 24 
C.F.R. § 966.6. 

a. Confession of judgment. Prior consent by the tenant to any lawsuit the landlord may 
bring against him in connection with the lease and to a judgment in favor of the 
landlord. 

b. Distraint for rent or other charges. Agreement by the tenant that landlord is 
authorized to take property of the tenant and hold it as a pledge until the tenant 
performs the obligation which the landlord has determined the tenant has failed to 
perform. 

c. Exculpatory clauses. Agreement by the tenant not to hold the landlord or landlord’s 
agent liable for any acts or omissions whether intentional or negligent on the part of 
the landlord or the landlord’s authorized representatives or agents. 

d. Waiver of legal notice by tenant prior to actions for eviction or money judgments. 
Agreements by the tenant that the landlord may institute suit without any notice to 
the tenant that the suit has been filed, thus preventing the tenant from defending 
against the lawsuit. 

e. Waiver of legal proceedings. Authorization to the landlord to evict the tenant or hold 
or sell the tenant’s possessions whenever the landlord determines that a breach or 
default has occurred without notice to the tenant or any determination by a court of 
the rights and liabilities of the parties. 

f. Waiver of jury trial. Authorization of the landlord’s lawyer to appear in court for the 
tenant and waive the right to a trial by jury. 

g. Waiver of right to appeal judicial error in legal proceeding. Authorization to the 
landlord’s lawyer to waive the right to appeal for judicial error in any suit or to waive 
the right to file a suit in equity to prevent the execution of a judgment. 
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h. Tenant chargeable with cost of legal actions regardless of outcome. Provision that the 
tenant agrees to pay attorney’s fees or other legal costs  

4. Unreasonable rules or regulations. VRLTA, Va. Code § 55.1-1228; MHLRA by 
reference, Va. Code § 55.1-1311. 

A. A landlord, from time to time, may adopt rules or regulations, however described, 
concerning the tenants’ use and occupancy of the dwelling unit and premises. Any 
such rule or regulation is enforceable against the tenant only if: 

1. Its purpose is to promote the convenience, safety or welfare of the tenants in 
the premises, preserve the landlord’s property from abusive use or make a fair 
distribution of services and facilities held out for the tenants generally; 

2. It is reasonably related to the purpose for which it is adopted; 

3. It applies to all tenants in the premises in a fair manner; 

4. It is sufficiently explicit in its prohibition, direction or limitation of the tenant’s 
conduct to fairly inform him of what he must or must not do to comply; 

5. It is not for the purpose of evading the obligations of the landlord; and 

6. The tenant has been provided with a copy of the rules and regulations or 
changes thereto at the time he enters into the rental agreement or when they are 
adopted. 

B. A rule or regulation adopted, changed, or provided to the tenant after the tenant 
enters into the rental agreement shall be enforceable against the tenant if reasonable 
notice of its adoption or change has been given to the tenant and it does not work a 
substantial modification of his bargain. If a rule or regulation is adopted or changed 
after the tenant enters into the rental agreement that does work a substantial 
modification of his bargain, it shall not be valid unless the tenant consents to it in 
writing. 

C. Any court enforcing this chapter shall consider violations of the reasonable rules 
and regulations imposed under this section as a breach of the rental agreement and 
grant the landlord appropriate relief. 
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APPENDIX B: PUBLIC AND FEDERALLY SUBSIDIZED HOUSING 

1. Administrative/Procedural Rights 

a. Often the most important thing subsidized housing tenants can when facing eviction 
is invoke their administrative/procedural rights where available.  

b. Public Housing Grievance Process: In most cases, public housing tenants facing 
eviction have the right to a pre-eviction grievance process. 

i. A Public Housing Authority’s (PHA) grievance policy must make available at 
least the following elements, but may contain additional protections. 

1. An informal conference. 

2. A summary of the informal conference. 

3. A grievance hearing. 

4. A written decision following the grievance hearing. 

ii. A PHA’s grievance policy may exclude evictions for any of the following 
reasons, but only if the policy explicitly includes the exception.  

1. Any criminal activity that threatens the health, safety, or right to 
peaceful enjoyment of the premises of other residents. 

2. Any violent or drug-related activity on or near the premises. 

3. Any activity resulting in the felony conviction of a household member. 

iii. The time limit for the tenant to personally present a grievance and request 
an informal settlement conference will be set in the PHA’s grievance policy, 
but may be as short as 14 days from the date of the PHA’s termination 
notice.   

1. Tenants can present their grievance to the PHA or the public housing 
project’s office, either orally or in writing. 

c. Section 8 Voucher Termination and Informal Hearings: Section 8 voucher 
holders have the right under federal regulations to an informal hearing to challenge a 
decision to terminate their voucher benefits. 

i. The administrative plan of the PHA that issued the tenant’s voucher should 
include a policy for informal hearings that includes at least the following 
elements, but may contain additional protections. 

1. Written notice of grounds for termination. 

2. Notice of the right to hearing, including the deadline for requesting a 
hearing. 

3. An informal pre-termination hearing, including specific elements of 
due process. (Right to representation, to examine relevant PHA 
documents before the hearing, to present evidence and question 
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witnesses, a hearing officer not involved in the initial decision, and a 
written decision.) 

ii. The time limit for the tenant to request an informal hearing conference will 
be set in the PHA’s administrative plan, but must be reasonable. 

d. Project-Based Section 8 and Meeting with Owner: If an owner wants to 
terminate a tenancy in a subsidized multifamily housing project, the notice to 
terminate must inform the tenant that they can have an informal meeting with the 
owner to discuss the termination. 

i. The informal meeting with the owner does not provide the elements of due 
process of a grievance hearing, but it is an opportunity for the tenant to 
attempt to negotiate with the owner to cure the reasons for the termination 

ii. The time limit for holding the informal meeting with the owner is 10 days 
from the date of the termination notice.  

2. Lease violations and reasonable accommodation defenses. 

a. Subsidized tenancies are somewhat less likely than others to terminate for unpaid 
rent. If the eviction is based on a lease violation (rather than unpaid rent) it is useful 
to dig a bit deeper to find out if there is a nexus with a household member’s disability 
and if so, whether there is an accommodation the family could request that addresses 
the problem.  

3. Section 8 tenants and termination by landlord. 

a. After the first year of the tenancy, landlords generally do not need good cause to 
terminate a section 8 voucher tenancy.  

b. Eviction from a voucher-subsidized unit is mandatory grounds for terminating the 
tenant’s section 8 subsidy. 

i. Because of this, even if the tenant does not have a defense to eviction, it can 
be critical that the tenant get representation from legal aid to help negotiate a 
“mutual termination” of the lease, to avoid losing the subsidy entirely.  

 


